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I. BY THE COMMISSION
A. Statement

1. This matter comes before the Commission for consideration of an application (Application), filed by CAM-Colorado, LLC (CAM) on November 6, 2009.  CAM requests authority to construct a new at-grade crossing of Mesa County Road T (CR T).  No National Inventory number for the crossing has been provided.

2. The Commission gave notice of this Application to all interested parties, including adjacent property owners pursuant to § 40-6-108(2), C.R.S.  The notice was mailed on November 10, 2009.

3. On December 10, 2009, the County of Mesa (Mesa County) filed a Notice of Intervention of Right, or in the Alternative Motion for Permissive Intervention, Entry of Appearance, and Request for Hearing.  

4. Mesa County states that it seeks to intervene in this proceeding to preserve its governmental interests and prerogatives in its land use regulations and its roads and in the timely provision of fire protection and emergency medical services to its citizens.  Mesa County also states that it wishes to ensure that the review by the Commission of the proposed crossing at CR T will not adversely affect the present Bureau of Land Management (BLM) Environmental Impact Statement (EIS) process.  Mesa County does not state whether it objects to the crossing, but does request the Commission conduct a hearing in this matter.

5. In its intervention, Mesa County states that the current BLM EIS process is on hold with an unknown date of release for a revised Draft EIS, Final EIS, as well as Record of Decision (ROD). We also note that three current CAM applications are presently pending before an Administrative Law Judge (ALJ) in advance of the EIS process, Docket Nos. 06A-647R and 06A-654R (consolidated), and 06A-608R.

6. Our administrative review of the three CAM applications currently pending before the ALJ indicates that at this time CAM has not been awarded the federal coal leases, which are the subject of the EIS and necessitate the construction of the proposed rail spur and associated requests for new highway-rail crossings.

7. The Commission reviewed the record in this matter and deems that the Application is complete pursuant to § 40-6-109.5, C.R.S.

8. The Commission has jurisdiction in this matter under §§ 40-4-106(2)(a) and (3)(a), C.R.S.

9. Being fully advised in the matter, we refer the Application to an ALJ for determination of its merits.  Given that three CAM applications related to the proposed rail spur are currently pending before the ALJ, we find that the instant application should be before the same ALJ as well.  

10. However, we note that in the interest of administrative and judicial efficiency, it may or may not be prudent for the Commission to issue decisions on the proposed new rail crossings until the ROD has been issued with the final rail spur alignment, and until it is known whether CAM or another entity has been awarded the federal coal leases.  

II. ORDER

A. The Commission Orders That:

1. The application filed by CAM-Colorado, LLC on November 6, 2009, requesting authority to construct a new at-grade crossing of Mesa County Road T is deemed complete pursuant to § 40-6-109.5, C.R.S.

2. Docket No. 09A-828R is referred to an Administrative Law Judge of the Colorado Public Utilities Commission.

3. This Order is effective on its Mailed Date

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
December 16, 2009.
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