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I. BY THE COMMISSION
A. Statement

1. The Colorado Public Utilities Commission (Commission) hereby issues a Notice of Proposed Rulemaking (NOPR) regarding its Rules Regulating Electric Utilities, 4 Code of Colorado Regulations (CCR) 723-3. 

2. The basis and purpose of the proposed amendments is to revise the current rules related to Construction or extension of electric facilities.
3. The statutory authority for the proposed rules is found in §§ 29-20-108, 40-2-108, 40-2-124, 40-2-126, 40-3-102, 40-3-103, 40-3-111, 40-3-114, 40-4-101, 40-4-106, 40-4-108, 40-5-101, 40-5-103, and 40-9.5-107, C.R.S.
4. The Commission opened an investigatory docket, Docket No. 08I-227E in order to consider issues related to electric transmission and to identify transmission planning activities that merit more active involvement by the Commission.  The Commission held four workshops and solicited comments during the pendency of this investigation.  In addition, many utilities, associations, individuals, and agencies offered valuable information into the record.  

5. In Decision No. C09-1097, mailed October 8, 2009 (Order Closing Investigatory Docket), the Commission announced its intent to issue a notice of proposed rulemaking focusing on the Certificate of Public Convenience and Necessity (CPCN) process for electric transmission facilities and how it can be improved.  The Commission stated that it will endeavor to define more clearly the concept of “in ordinary course of business” when a CPCN application is not needed; and, in those situations where a CPCN application is required, to set default levels of EMF and corona noise to expedite proceedings where these default levels are met. 

6. The Commission intends this NOPR to accomplish the above mentioned goals.
7. Proposed Rule 3206(b) provides that all transmission projects designed at 230kV and above will require a certificate of public convenience and necessity (CPCN), even if these projects will be initially operated at a lower voltage. On the other hand, all transmission projects designed at below 230 kV will be exempted from the CPCN process if they meet the noise and EMF guidelines and have no unusual system impact or expense.  The projects not requiring a CPCN pursuant to proposed Rule 3206(b) will be deemed in the ordinary course of business pursuant to § 40-5-101, C.R.S.  
8. Proposed Rule 3206(c) discusses which modifications to existing transmission facilities are not in the ordinary course of business and therefore require a CPCN.

9. Proposed Rule 3206(d) generally states that all electric utilities and cooperative electric associations will be required to file with the Commission its proposed new construction or extension of transmission facilities no later than April 30 of each year.  Rule 3206(e) further discusses the required contents of such filings.

10. The annual report discussed in Rule 3206(d) may request a determination from the Commission that a 115 kV project does not need a certificate of public convenience and necessity.  In that event, the report must include sufficient information to demonstrate that the project meets the EMF and noise thresholds, and is consistent with the long range plan.  In any event, requests for a certificate for public convenience and necessity can be made for any project, regardless of voltage, at any time.  Such requests need not be made coincident with the filing of the annual report discussed in Rule 3206(d). 

11. Proposed Rule 3206(f) provides that an EMF level of 150 mG (milliGauss) and below will not be subject to further review and will not need to be mitigated to a lower level.  Proposed Rule 3206(f) also states that if the projected EMF level is above 150 mG, the utility must present a range of alternatives and associated costs that would reduce the EMF level to 150mG or, if the EMF level cannot be reduced to 150 mG, then the utility must present range of alternatives and associated costs that reduce the EMF level to the lowest possible level.
12. Proposed Rule 3206(g) provides that the level of noise at or below the applicable presumptive levels set in § 25-12-101(1), C.R.S., will not be subject to further review and need not be mitigated to a lower level.  Proposed Rule 3206(f) also states that if the projected noise level is above the applicable presumptive levels set in § 25-12-101(1), C.R.S., then the utility must present a range of alternatives and associated costs that would reduce the noise level to the applicable presumptive levels set in § 25-12-101(1), C.R.S.  If the noise level cannot be reduced to the applicable presumptive levels set in § 25-12-101(1), C.R.S., then the utility must present  range of alternatives and associated costs that reduce the noise level to the lowest possible level.
13. Proposed Rule 3206(h) discusses the requirement that the utility explain how the proposed transmission project is compatible with the conceptual long term needs of the utility’s transmission system.

14. Proposed Rule 3206(i) discusses certain procedural timelines pertaining to these filings.  In this rulemaking proceeding, the Commission desires to explore potential procedural timelines for issuing final Commission decision(s) on the issues of need, noise, and EMF levels under both §§ 40-6-109.5 and 40-2-126, C.R.S.  The Commission invites interested parties to comment on whether the new rules should shorten notice and intervention periods and whether certain pre-filing requirements would facilitate more prompt Commission decision(s), among other topics.
15. Rules not specifically discussed in this NOPR do not constitute a portion of this NOPR.  The Commission is not proposing any changes to the rules not specifically discussed in this NOPR.

16. The proposed amendments will be published in the January 10, 2009, edition of The Colorado Register.  Additionally, interested persons may acquire a copy of the proposed amendments, either in hard-copy or electronic form, from the Commission’s Records Management Unit.  The Records Management Unit may be contacted by phone or email at 303.894.2040 or Cheryl.Fisher@dora.state.co.us, respectively.  The proposed amendments will also be available on the Commission’s website:

www.dora.state.co.us/puc/rulemaking/RulemakingNotices.htm 
17. Considering the scope of this NOPR, the Commission requests that interested persons limit their comments to the proposed rule changes only.  The instant rulemaking should not be construed as an opportunity to reopen issues resolved in preceding rulemakings.

18. Hearing Commissioner James Tarpey will conduct a hearing on the proposed rule amendments and related issues at the below-stated time and place.  Interested persons may also submit written comments on the amendments, including data, views, or arguments, and present these orally at hearing unless the Hearing Commissioner deems oral presentations unnecessary.  The Commission encourages interested persons to submit written comments before the hearing scheduled in this matter.  If interested persons wish to file comments before the hearing, the Commission requests that such comments be filed no later than February 1, 2010.  Reply comments should be submitted by February 16, 2010.  The Commission prefers that interested persons submit their comments both in paper and, when possible, electronic format.  The Commission may post electronically submitted comments to its website. The Commission will consider all submissions, whether oral or written.

II. ORDER

A. The Commission Orders That:

1. This Notice of Proposed Rulemaking shall be filed with the Colorado Secretary of State for publication in the January 10, 2009, edition of The Colorado Register.

2. A Hearing on the proposed rules and related matters shall be held before Hearing Commissioner James Tarpey as follows:

DATE:
February 23, 2010
TIME:
9:00 A.M.
PLACE:
Commission Hearing Room A

1560 Broadway, Suite 250

Denver, Colorado

3. The Hearing Commissioner may set additional hearings, if necessary.

4. At the time set for hearing in this matter, interested persons may submit written comments and may present these orally unless the Hearing Commissioner finds oral comments are unnecessary.  Interested persons may file written comments in this matter before hearing.  The Commission prefers that such pre-filed comments be submitted in both paper and, when possible, electronic format no later than February 1, 2010.  Reply comments should be submitted by February 16, 2010.
5. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
December 16, 2009.
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