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I. BY THE COMMISSION
A. Statement

1. This matter comes before the Commission for consideration of an application (Application), filed by the Colorado Department of Transportation and the Town of Bennett (Bennett) (collectively Applicants) on October 13, 2009, requesting authority to construct a sidewalk/pathway over the two tracks of the Union Pacific Railroad Company (UPRR) between Colorado State Highway 36 and Colorado State Highway 79, at Palmer Street in Bennett, Colorado.  National Inventory Nos. are 805518J for the mainline crossing and 813931L for the spur track crossing.

2. The Commission gave notice of this Application to all interested parties, including adjacent property owners pursuant to § 40-6-108(2), C.R.S.  The notice was mailed October 21, 2009.

3. On November 3, 2009, UPRR filed an Entry of Appearance and Notice of Intervention.  UPRR states that if no other interventions or protests are made, it has no objection to the Application so long as any Commission Order provides that construction on the project not begin until a construction and maintenance agreement is signed by all parties, appropriate clearances and railroad requirements are met, and Bennett’s cost estimate is not binding on UPRR.

4. Staff of the Commission contacted the Applicant’s representative by email on November 9, 2009 to inquire the Applicant’s position regarding the cost estimate.  Specifically, Staff asked: a) did the Applicants agree their estimated costs shown in the Application should not be binding on UPRR; b) if UPRR’s costs are higher than shown in the Application, was there funding available to cover those higher costs; and c) did the Applicants agree to pay the UPRR costs for the project, or did the Applicants believe it was necessary for the Applicants and the Commission to see the UPRR cost estimate prior to making a commitment to pay for such costs.

5. No response has been received from the Applicants as of the date of this order.

6. The Commission reviewed the record in this matter and deems the Application complete pursuant to § 40-6-109.5, C.R.S.

7. The Commission has jurisdiction in this matter under §§ 40-4-106(2)(a) and (3)(a), C.R.S.

8. Now being fully advised in the matter, we refer the Application to an Administrative Law Judge for determination of its merits.  Given the information provided thus far, it appears that if the Commission receives responses to the questions posed, the Application should become uncontested shortly.

II. ORDER

A. The Commission Orders That:

1. The application filed by the Colorado Department of Transportation and the Town of Bennett on October 13, 2009, requesting authority to construct a sidewalk/pathway over the two tracks of the Union Pacific Railroad Company between Colorado State Highway 36 and Colorado State Highway 79, at Palmer Street in Bennett, Colorado is deemed complete pursuant to § 40-6-109.5, C.R.S.

2. Docket No. 09A-611R is set for hearing before an Administrative Law Judge of the Colorado Public Utilities Commission for all matters.

3. This Order is effective on its Mailed Date

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
December 2, 2009.
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