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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of a Motion to Compel Xcel to Provide an Update to Exhibit 99 – the Critical Path Schedule for the Unit 3 Coal Plant and Shortening Response Time to 11 AM on Monday, November 16, 2009 (Motion) filed by Ms. Leslie Glustrom, an intervenor in Docket No. 09AL-299E, on November 16, 2009.

2. Public Service Company of Colorado (Public Service) filed a Response to the Motion on November 16, 2009.

II.
DISCUSSION
3. In her Motion, Ms. Glustrom seeks to compel Public Service to provide an update to its Critical Path Schedule for the Comanche 3 coal plant.  A version of that document, dated October 20, 2009, was provided to Ms. Glustrom in response to a discovery request and was admitted into the record of the Phase I rate setting hearing as Exhibit 99.  

4. The October 20, 2009 Critical Path Schedule states, “[o]ur current schedule forecasts an in-service date on November 17th.”  However, during the Phase I hearings, Public Service notified the parties that, due to mechanical difficulties, the in-service date for Comanche 3 would likely be delayed.

5. In order to address the possibility that Comanche 3 would not be in service before January 1, 2010, the Commission set forth a new procedural schedule in Decision No. C09-1283, mailed November 13, 2009.   That decision stated,

In light of the uncertain status of whether Comanche 3 will be in rate base by January 1, 2010, we wish to be updated on the status of Comanche 3 in mid-December.  If it is clear Comanche 3 will not be in service until after January 1, 2010, the Commission will schedule a hearing to determine the terms under which the new rates, which go into effect on January 1, 2010, will be adjusted or refunded to account for the delay in starting Comanche 3.  In advance of this hearing, the Commission expects Public Service will prepare a proposed refund plan or rate adjustment mechanism.

We order Public Service to file a status update on Comanche 3 no later than 12:00 p.m. on December 14, 2009.  If that report shows there is still a risk Comanche 3 will not be in-service on January 1, 2010, we will convene a status conference after the conclusion of the Commissioners’ Weekly Meeting where Public Service will present the updated status of Comanche 3.

Further, the decision provided, “[t]he parties will be allowed to engage in discovery relating to any proposed refund plan or rate adjustment mechanism prior to the hearing on that issue.”

6. Ms. Glustrom argues Public Service should be required to prepare an updated Critical Path Schedule prior to the scheduled Comanche 3 update on December 14, 2009.  In its response, Public Service contends no new Critical Path Schedule exists at this time because “Hearing Exhibit 99 is a document that the Company typically prepares about the 20th day of each month.”

7. Parties are expected to supplement discovery responses “when the party learns that in some material respect the information disclosed is incomplete or incorrect and if the additional or corrective information has not otherwise been known to the other parties.”  Colorado Rule of Civil Procedure (C.R.C.P.) 26(e).  This Rule exists “to ensure that discovery information is provided early and is updated in a timely manner, thus promoting accuracy, encouraging settlements, and avoiding surprises at trial.”  D.R. Horton, Inc.-Denver v. Dischof & Coffman Construction, LLC, 217 P.3d 1262, 1262 (Colo. App. 2009).  The Commission understands Public Service is currently unsure of an expected in-service date for Comanche 3, and does not believe C.R.C.P. Rule 26(e) requires parties to undertake analysis on demand in order to prepare reports not currently in existence.  Further, the Commission has set forth a procedural timetable by which Public Service will make its updated analysis and information available to the other parties.  The Commission does not believe Public Service violates Rule 26(e) by complying with these procedural deadlines.

8. Ms. Glustrom contends the establishment of this procedural timeline could constitute a “putative decision” by the Commission, made “before reading the Statements of Position and before knowing the status of the Unit 3 coal plant schedule.”  The Commission disagrees.  The Commission recognizes the expected  in-service date of Comanche 3 is currently in flux.  In order to maintain the flexibility necessary to adequately address the possibility of an in-service date after January 1, 2010, the Commission has established a contingent procedure by which it may adjust rates or order refunds when Public Service has access to more concrete information.  Ms. Glustrom and the other parties will be allowed to engage in discovery related to the proposed refund plan or rate adjustment mechanism proposed by Public Service.  In addition, Ms. Glustrom and the other parties will be allowed to participate in the hearing that will result if Public Service declares Comanche 3 will not be in-service by January 1, 2010, as set forth in Decision No. C09-1283.

9. Ms. Glustrom, in her Motion, also requests a shortening of response time to 11:00 a.m. Monday, November 16, 2009.  Because Public Service filed a response on November 16, 2009, this request is rendered moot.

II. ORDER

A. The Commission Orders That:

1. The Motion to Compel Xcel to Provide an Update to Exhibit 99 – the Critical Path Schedule for the Unit 3 Coal Plant filed by Ms. Leslie Glustrom, an intervenor in Docket No. 09AL-299E, is denied.

2. The Motion to Shorten Response Time to 11 AM on Monday November 16, 2009, is dismissed as moot.

3. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING, 
November 19, 2009.
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