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I. BY THE COMMISSION

A.
Statement

1. This matter comes before the Commission for consideration of a motion for clarification or reconsideration of Decision No. C09-0999 (Motion for Reconsideration) filed by Staff of the Commission (Staff) on September 25, 2009.  By Decision No. C09-0999, the Commission, inter alia, granted the request of Black Hills/Colorado Electric Utility Company, LP (BH/CO) for extraordinary protection treatment of certain bidder/bid-specific evaluation and contract negotiation information consistent with the discussion in that order.  Staff seeks reconsideration of certain aspects of Decision No. C09‑0999 because it believes that the Commission erroneously applied six non-standard extraordinary protection provisions to the information at issue.  Thus, the essence of Staff’s Motion for Reconsideration is not to challenge the Commission’s grant of extraordinary protection but rather to convince the Commission that the protective order should not include the six non-standard extraordinary protection provisions proposed by BH/CO.

2. By Decision No. C09-1115, the Commission shortened response time to Staff’s Motion for Reconsideration.  BH/CO timely filed a response on October 2, 2009.

3. Now, being fully advised in the matter and consistent with the discussion below, we grant, in part, and deny, in part, Staff’s Motion for Reconsideration.


B.
Background

4. First, we clarify the status of BH/CO’s underlying motion for protective order affording extraordinary protection.
  By Decision No. C09-0999, the Commission granted BH/CO’s request for extraordinary protection, in part.  The only aspect of BH/CO’s motion for protective order affording extraordinary protection that was denied was BH/CO’s request to prohibit Trial Staff and the Colorado Office of Consumer Counsel (OCC) as well as their respective attorneys from reviewing the information.  Thus, by Decision No. C09-0999, the Commission granted a protective order that applied the six non-standard protection provisions to the information at issue.

5. Second, Staff’s September 25, 2009 motion will be treated as a Motion for Reconsideration because Staff seeks an end result that is not in the nature of clarification.


C.
Findings and Conclusions

In its response to Staff’s Motion for Reconsideration, BH/CO concedes as to four of the six non-standard extraordinary protection provisions.  BH/CO concedes as to the following proposed provisions:  (1) Proposed Provision (a) (discussion or disclosure by advisory staff to

6. trial staff); (2) Proposed Provision (c) (the highly confidential information shall not be used except as necessary in this docket and cannot be used in any other docket); (3) Proposed Provision (d) (that all persons obtaining copies of the Highly Confidential Information must return the copies to BH/CO within ten calendar days of the final Commission order in this docket or any docket with which this docket is consolidated); and (4) Proposed Provision (e) (That any computer files of any parties, other than BH/CO and its attorneys, which store electronic copies of the Highly Confidential Information, must be destroyed within ten calendar days of the final Commission order in this docket or any docket with which this docket is consolidated, and that an affidavit of destruction shall be provided to BH/CO upon request).  BH/CO conceded on these four non-standard protection provisions because it has determined that the standard provisions of the Commission’s Confidentiality Rules, 4 Code of Colorado Regulations (CCR) 723-1-1100 et seq., when read in conjunction with the unchallenged aspects of Decision No. C09-0999, offer a sufficient level of protection.

7. The two non-standard extraordinary protection provisions still in dispute are: (1) Proposed Provision (b) (a prohibition on the transmission of the highly confidential information by any means, including but not limited to, hard copy, electronic media, or e-mail) and (2) Proposed Provision (f) (maintaining as undisclosed  the highly confidential information in perpetuity).

8. With respect to Proposed Provision (b), Staff urges the Commission to reject the proposed provision.  With respect to item Proposed Provision (f), Staff suggests that the Commission modify the proposed provision by limiting the protections temporally in a manner akin to that ordered by the Commission with respect to similar Public Service Company of Colorado (Public Service) information (see Decision No. C09-0958 in Docket No. 07A-447E).

9. We agree with Staff that Proposed Provision (b) should not be adopted.  Proposed Provision (b) would unreasonably restrain the ability of the Commission, its Staff, and the OCC to conduct their respective business.  Moreover, we find that the Commission’s Confidentiality Rules, 4 CCR 723-1-1100 et seq., provide adequate protection with respect to the substance of Proposed Provision (b).

10. Proposed Provision (f) raises the issue of whether the Commission should impose a temporal limitation on the extraordinary protection provisions.  In its motion for protective order affording extraordinary protection, BH/CO appears to request imposition of Proposed Provision (f) so as to prevent the Commission from modifying its Confidentiality Rules in the same manner as occurred with respect to Public Service as set forth in Decision No. C09-0958 in Docket No. 07A-447E.  Staff, on the other hand, in its Motion for Reconsideration anticipates that the Commission will wish to impose a Public Service-type temporal limitation and therefore seeks more than mere rejection of BH/CO’s requested non-standard extraordinary protection provision.

11. We find that the most reasonable result at this time is to permit the Confidentiality Rules to operate without modification.
  This finding also governs any other information addressed in Decision No. C09-0999 that might be received in the future from the Independent Evaluator.  Staff’s Motion for reconsideration as to Proposed Provision (f) is therefore denied.

12. Finally, we find it necessary to further modify the terms of BH/CO’s proposed non-disclosure agreement to include additional references to this Order, in addition to Decision No. C09-0999.  The non-disclosure agreement, as modified, will be attached to this Order.

II. ORDER

A. The Commission Orders That:

1. The motion for reconsideration of Decision No. C09-0999 filed by Staff of the Commission is granted, in part, and denied, in part, consistent with the above discussion.

2. The aspects of Decision No. C09-0999 that imposed the requested six non-standard extraordinary protection provisions are reversed.  In all other respects, Decision No. C09-0999 is affirmed.

3. To ensure that all affected persons are aware that certain aspects of Decision No. C09-0999 have been reversed, we will require execution of the Nondisclosure Agreement that is attached to this Order as Appendix A.

4. To continue to have access to the types of documents and information protected by this Order and by Decision No. C09-0999, employees of the Office of Consumer Counsel (OCC) must have signed, served, and filed with the Commission the Nondisclosure Agreement Relating to Highly Confidential Information that is attached to this Order as Appendix A.

5. To have access to the types of documents and information protected by this Order and by Decision No. C09-0999, attorneys employed by the Colorado Office of the Attorney General must represent the Commission, Commission Staff, or the OCC in this proceeding and must have signed, served, and filed with the Commission the Nondisclosure Agreement Relating to Highly Confidential Information that is attached to this Order as Appendix A.

6. To have access to the types of documents and information protected by this Order and by Decision No. C09-0999, members of the Commission Staff must have signed and have on file with the Commission a current annual nondisclosure agreement in accordance with Rule 1100(g) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1.

7. All persons who have access to the types of documents and information protected by this Order and Decision No. C09-0999 shall maintain and shall treat the documents and information in accordance with the extraordinary protections specified in Decision No. C09-0999, as modified by this Order.

8. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
October 7, 2009.
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� BH/CO’s motion for protective order affording extraordinary protection was combined with several other motions.  This order pertains only to the motion for protective order affording extraordinary protection.


� We may revisit the conclusions reached here pursuant to our authority set forth at § 40-6-112, C.R.S., should future circumstances warrant revisitation.


� The Commission realizes that as a result of this Order modifying in part the terms of Decision No. C09-0999, certain individuals may be required to execute a second Nondisclosure Agreement Relating to Highly Confidential Information.
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