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I. BY THE COMMISSION

A. Statement and Discussion

1. On May 1, 2009, Public Service of Colorado (Public Service) filed Advice Letter No. 1535-Electric.  This filing contained the following language,

The Company is proposing changes to its tariffs, rules and regulations to require customers, not the Company to bear any liabilities associated with environmental hazards on the customer’s property, to require applicants and customers to grant easements for service connections, relocations and extensions (as necessary), and to limit the Company’s liabilities for damages caused by contact with its lines and equipment from other objects not the property of the Company.

(Hereinafter Environmental and Easement Tariff Additions.)

2. On September 22, 2009, Wal-Mart Stores, Inc. and Sam’s West, Inc. (Wal-Mart) and the Colorado Department of Transportation (CDOT) filed a Joint Motion In Limine for a ruling to limit the scope of Public Service’s advice letter and requesting expedited response time.  On September 23, 2009, Public Service filed a response opposing the request for expedited response time to the Motion In Limine.

3. Subsequently, the City of Boulder, the City and County of Denver, the Cities of Arvada, Breckenridge, Centennial, Frisco, Golden, Greeley, Greenwood Village, Lakewood, Littleton, Louisville, Superior, Thornton, Westminster, Wheat Ridge, and the Town of Poncha Springs jointly; Copper Mountain, Inc. (Copper Mountain), Intrawest/Winter Park Operations Corporation (IWPOC) and Vail Summit Resorts, Inc. (Vail), jointly;
 and Colorado Energy Consumers (CEC) filed responses in support of the Motion In Limine.

4. Additionally, NAIOP; the Commercial Real Estate Development Association; Colorado Association of Home Builders; Denver Metro Building Owners and Managers Association; Forest City Stapleton, Inc.; Fitzsimons Developer, LLC; LUI Denver Broadway Office, LLC; and LUI Denver Broadway, LLC (collectively NAIOP et al.) also filed a response to the Motion In Limine.

5. The Colorado Department of Public Health and the Environment also filed a Motion for Leave to Participate in this Docket as Amicus Curiae, in order to provide additional briefing on this issue.

6. The Motion In Limine, subsequent motions for summary judgment and amicus curiae treatment, as well as pleadings in support of those motions raise numerous novel and complex legal arguments in opposition to the Environmental and Easement Tariff Additions.

7. In Decision No. C09-1101, the Commission set a deadline of October 8, 2009 for parties wishing to file pleadings in support of the arguments challenging the Environmental Easement Tariff Additions.  In that Decision, the Commission also stated it would set a date for filing pleadings in opposition to those arguments at a later date.

8. On October 13, 2009, Public Service filed a motion requesting November 20, 2009 be established as the date for filing its response to pleadings filed in response to pleadings relating to its proposed Easements and Environmental Agreements tariff.

9. We find the proposed date of November 20, 2009, to be acceptable.

10. On October 14, 2009, Copper Mountain, IWPOC, Vail, NAIOP et al. (collectively Respondents), filed a Joint Response to Public Service Company of Colorado’s Motion to Establish November 20, 2009 as the Date for its Response to the Pleadings Concerning its Easements and Environmental Tariff Additions and for Waiver of Response Time.

11. In their motion, Respondents do not oppose the November 20, 2009 deadline for response pleadings.  However, they do request the Commission establish a deadline of December 16, 2009 for parties to file reply briefs in support of Motions filed by Wal-Mart, CDOT, IWPOC, Copper Mountain, and Vail raising legal concerns relating to the Environmental and Easement Tariff Additions.

12. CEC filed a similar motion, accepting Public Service’s proposed November 20, 2009 response date and supporting the establishment of the December 16, 2009 reply date.

13. According to Rule 1400 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations, 723-1, “[a] movant may not file a reply to a response unless the Commission orders otherwise.”  Here, due to the complexity of the arguments presented, we believe a reply is beneficial and appropriate.

14. We find the proposed reply date of December 16, 2009, to be acceptable.

II. ORDER

A. The Commission Orders That:

1. Response briefs in opposition to the above-described motions and other pleadings concerning Public Service Company of Colorado’s proposed changes to its environmental and easement tariff in Docket No. 09AL-299E will be due by November 20, 2009.

2. Reply briefs in support of the above-described motions and other pleadings will be due by December 16, 2009. 

3. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING, 
October 21, 2009.
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________________________________
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� In addition their response to the Motion In Limine, on September 24, 2009, Copper Mountain, IWPOC, Vail, and CEC also filed a Joint Motion for Partial Summary Judgment.
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