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I. BY THE COMMISSION
A. Statement

1. This matter comes before the Commission for consideration of a Motion for Relief from Decision No. C08-1046 (Motion for Relief) filed by Park Creek Metropolitan District and the City and County of Denver (collectively Applicants) on September 28, 2009.  On October 13, 2009, Union Pacific Railroad Company (UPRR) filed a response to the Motion for Relief.  On October 16, 2009, the Applicants filed a reply to UPRR’s response to the Motion for Relief.  This matter also comes before the Commission for consideration of a Motion to Vacate Hearing, for Expedited Decision on Motion for Relief, and for waiver of response time (Combined Motion) filed by the Applicants on October 16, 2009.  Now, being fully advised in the matter and consistent with discussion below, we refer the Motion for Relief to an Administrative Law Judge (ALJ); grant the Combined Motion, in part, and refer to the ALJ, in part; and strike the reply filed by the Applicants. 

B. Background

2. On August 11, 2008, the Applicants filed an application seeking authority: (1) to widen the crossing of Havana Street with UPRR from two lanes to four lanes; and (2) to modify the warning devices at the crossing from flashing lights and bells to flashing lights, gates, bells, constant warning time circuitry, new cabin, as well as interconnection and preemption with the new traffic signal at the intersection of Havana Street and Smith Road in Denver, Colorado. The Applicants stated that funds from the federal Section 130 program (railroad/highway hazard elimination) will be used to pay for a portion of the proposed improvements. 

3. UPRR intervened by right in this matter, but did not oppose the granting of the application.  The Commission therefore found that the Application was unopposed and ruled on the Application without a formal hearing pursuant to § 40-6-109(5), C.R.S.  The Commission granted both requests sought by the Applicants by Decision No. C08-1330, mailed on October 1, 2008.

4. On December 19, 2008, the Applicants filed a Motion for an Extension of Time, requesting an additional year to complete the signed Construction and Maintenance Agreements (CMAs) and to file them with the Commission.  The Commission granted the Applicants a six-month extension of time.  In addition, the Commission noted that because this project received safety funding from the federal Section 130 program, the project needed to begin sooner rather than later.  See Decision No. C08-1330, mailed on December 29, 2008, at ¶ 3.  

5. On June 30, 2009, the Applicants filed another Motion for an Extension of Time requesting until August 31, 2009 to file signed CMAs.  The Commission granted the requested extension of time with conditions. See Decision No. C09-0766, mailed on July 17, 2009.  The Commission expressed a concern that it was taking so long for the CMAs to be signed and filed with the Commission.  Because of the safety issues identified at the crossing and because construction would not begin until there was a signed CMA, the Commission required that a flagman be posted at the crossing if a signed CMA was not filed with the Commission by August 31, 2009.  See Id., at ¶¶ 6, 8, and 9.

6. The Applicants and UPRR each filed applications for rehearing, reargument, and reconsideration (RRR) of Decision No. C09-0766 on October 5, 2009.  In their RRR, the parties argued, inter alia:  (1) that by Decision No. C09-0766 the Commission modified its prior decision without an opportunity by the parties to present facts; (2) that there was no evidence in the record that there are safety issues at the current crossing and that flag people would prevent accidents and promote safety of the public; (3) that the crossing devices requested in the application were for the widened Havana Street, not the present configuration at the crossing; and (4) that the parties no longer intend to move forward with the project because the Regional Transportation District intends to fast-track its project and therefore it did not make sense to proceed with the project only to have the crossing redeveloped soon thereafter.  

7. The Commission granted the RRRs, in part, and referred this docket to an ALJ for further proceedings.  See Decision No. C09-0937, mailed on August 24, 2009.  The Commission noted that there were two separate and distinct parts to this docket: (1) widening of Havana Street from two lanes to four lanes and modifying the crossing to accommodate this widening; and (2) modification of warning devices to improve safety at the crossing.  Id., at ¶8.  The Commission noted that the safety portion of this project qualified for funding from the federal Section 130 program and that the purpose of that program is elimination of hazards at railway-highway crossings. The Commission found that, contrary to claims made by the parties in RRRs, the record in this docket has sufficient information to support the conclusion that there are safety issues at the crossing.  Id., at ¶10.

8. The Commission granted the request for rehearing and referred this docket to an ALJ for a determination of the following issues: (1) what is the appropriate solution to address safety issues at the crossing at the present time given the degree of safety issues; (2) projected duration of the safety issues; and (3) costs and alternatives.  Id., at ¶12.

9. The Commission noted that although the parties alluded in their RRR that in the future they may seek to withdraw the application, that request was not before the Commission at that time.  The Commission stated, however, that the record developed by the ALJ will assist the Commission when and if the parties request to withdraw the application in the future.  The record will assist the Commission in determining whether withdrawal of the application, particularly the portion related to safety, would be in the public interest.  Id., at ¶9.

C. The Parties’ Arguments

10. In the Motion for Relief, the Applicants argue that the crossing is safe at this time and request that the Commission relieve the parties from the requirements contained in Decision No. C08-1046.  The Applicants offer three different options for the Commission’s consideration in this matter.  

11. In its response, UPRR agrees with the basic facts set forth by the Applicants and supports the first alternative listed in the Motion for Relief.  However, UPRR is concerned with the findings made by the Commission related to safety at the crossing.  UPRR argues that if these findings apply to the crossing as currently configured, that the crossing be closed until such time as a remedy approved by the Commission is completed at the crossing.

D. Discussion

12. First, Rule 1308(a) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1 provides that a party may not file a reply to a response.  It is true that a party may request a waiver or variance from a Commission rule based on considerations including fairness, hardship, equity, or more effective implementation of overall policies.  However, in this case, the Applicants do not request a waiver or variance from Rule 1308(a) in their reply filed on October 16, 2009.  In any case, in their reply the Applicants largely repeat the arguments made in the Motion for Relief and therefore this reply will not assist the Commission in reaching a just and reasonable decision in this case.  We therefore will not consider the reply filed by the Applicants on October 16, 2009 in reaching a decision on the issues.

13. In the Combined Motion filed on October 16, 2009, the Applicants request that the Commission issue an expedited decision on the Motion for Relief.  We grant this request since the crossing at issue in this docket merited funding from the federal Section 130 program. 

14. We will refer the Motion for Relief to the ALJ for disposition with the issues that were previously referred by Decision No. C09-0937.  We direct the ALJ to evaluate whether the request for relief from the requirements contained in Decision No. C08-1046 is appropriate given the degree of safety issues, projected duration of the safety issues, and costs and alternatives.  We also direct the ALJ to evaluate whether Decision No. C08-1046 and other decisions issued in this docket, with respect to the safety findings, should be altered or amended pursuant to § 40-6-112, C.R.S., in light of changed circumstances, if any.  We further note that one of the three options proposed by the Applicants in the Motion for Relief, a combination of them, or none of them may be an appropriate solution.  We finally direct the ALJ to resolve this matter expeditiously.

15. Because we refer the merits of the Motion for Relief to the ALJ, we also refer the request to vacate hearing contained in the Combined Motion to the ALJ.  

II. ORDER

A. The Commission Orders That:

1. The Motion for Relief from Decision No. C08-1046 filed on September 28, 2009 by Park Creek Metropolitan District and the City and County of Denver (collectively Applicants) is referred to an Administrative Law Judge (ALJ), consistent with the discussion above.

2. The reply filed by the Applicants in support of the Motion for Relief from Decision No. C08-1046 is stricken.  

3. The Motion to Vacate Hearing, for Expedited Decision on Motion for Relief from Decision No. C08-1046, and for Waiver of Response Time filed by the Applicants on October 16, 2009 is granted, in part, and referred to the ALJ, in part, consistent with the discussion above. 

4. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
October 21, 2009
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