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I. BY THE COMMISSION

A. Statement, Findings, and Conclusions

1. This matter comes before the Commission for consideration of a petition filed on September 18, 2009, by the Regional Transportation District (RTD).  In this petition, RTD requests a permanent partial waiver or variance of Rule 7325(a) of the Commission’s Rules Regulating Railroads, Rail Fixed Guideways, Transportation by Rail, and Rail Crossings, 4 Code of Colorado Regulations (CCR) 723-7.

2. RTD requests a permanent partial waiver or variance of Rule 7325(a) for the entirety of the East Corridor.  In the alternative, as shown on Exhibits B through F, RTD requests a permanent partial waiver or variance of Rule 7325(a) as follows:  for Track Plan Option 1 – from approximately station 233+00 to approximately station 270+00 (a distance of approximately 3,700 feet) or for Track Plan Option 2 – from approximately station 240+52 to approximately station 244+35 (a distance of approximately 383 feet), and a second location at the I-225 grade separated structure from approximately station 595+48 to approximately station 600+33 (a distance of approximately 485 feet).

3. The Commission noticed this petition to all interested persons, firms, and corporations pursuant to § 40-6-108(2), C.R.S., on September 23, 2009.

4. On October 8, 2009, Union Pacific Railroad Company (UPRR) filed an Entry of Appearance and Notice of Intervention.  UPRR does not contest or oppose the granting of the application, but rather indicates it will participate in any hearing before the Commission in this matter.  In the event there are no objections to the Petition, UPRR has no objection to the Commission determining this matter under its modified procedure.

5. No petition to intervene in opposition or otherwise participate in this proceeding has been filed.  This proceeding is therefore uncontested.  Pursuant to § 40-6-109(5), C.R.S., this matter may be determined without a hearing.

6. Under Rule 1003 of the Commission’s Rules of Practice and Procedure, 4 CCR 723-1, the Commission may grant waivers or variances from tariffs, Commission rules, and substantive requirements contained in Commission decisions and orders for good cause.  In making a good cause determination, the Commission may take into account, but is not limited to, considerations of hardship, equity, or more effective implementation of overall policy on an individual basis.

7. Rule 7325(a) requires: “(I) Side clearance generally shall be at least 8’6”, (II) Wherever practicable, all posts, pipes, warning signs, and other small obstructions should be given a side clearance of at least 10’0”, and (III) Side clearances may be reduced to comply with the provisions of subparagraph (c)(I) regarding bridges and tunnels”.

8. The RTD East Corridor commuter rail line will operate from Denver Union Station to the Denver International Airport.  This commuter rail line is proposed to be built as a double-tracked, bi-directional line using standard-sized electrical multiple unit commuter rail vehicles.  The rail vehicles will be powered through an overhead catenary system (OCS) supported by 14” wide poles spaced typically at 200 foot intervals on tangent track.  The East Corridor will be constructed within current UPRR right-of-way and will operate parallel to UPRR freight trackage between Denver Union Station and 40th Avenue, and between approximately Columbine Street and Airport Boulevard.  

9. Constraints of the UPRR right-of-way will require corridor protection structures and encroachment on a building in one location.  These right-of-way limitations leave the width of functional right-of-way available to RTD limited to as little as 35 feet.  It is due to this right-of-way limitation that RTD seeks the permanent partial waiver or variance of Rule 7325(a). 

10. In the areas contained in the petition, as outlined above, RTD seeks a permanent partial waiver or variance to allow a design side clearance of no less than 7’5”, and an as-built worst case clearance of no less than 7’ from the centerline of track to the side obstructions occurring on only one side of any track set, or in the alternative, to grant the permanent partial waiver on those portions of the East Corridor as shown on Exhibits B through F of the petition and generally described in Paragraph 2 above.  

11. As justification for this permanent partial waiver or variance of Rule 7325(a), RTD states that it believes the side clearance standards were originated during a time when railroad employees such as brakeman customarily performed some of their duties on the outside of railcars.  This work made these types of employees particularly vulnerable to side clearance impacts. 

12. RTD also states any obstruction presented by the OCS poles is intermittent.  For example, if a commuter rail vehicle becomes disabled while carrying passengers, the passengers would be able to occupy the spaces between the poles on any track side without the 8’6” clearance, or would also be able to occupy refuge on the other side where the full clearance required by Rule 7325(a)(I) will be met.

13. Finally, RTD states that when taking into account the dynamic vehicle envelope (as opposed to the static vehicle envelope), and worst-case construction variances from track and pole-face location design values, the absolute minimum clearance between the pole face and track centerline would be 7’, leaving a worst-case clearance between the vehicle dynamic envelope and pole face at 11”. 

14. The Commission finds RTD has shown good cause to grant a permanent variance of Rule 7325(a) to allow a design side clearance of no less than 7’5”, and an as-built worst case clearance of no less than 7’ from the centerline of track to the side obstructions, which will occur on only one side of any track set.  The Commission believes a blanket waiver of a safety rule for the entire East Corridor is excessive.  Under these circumstances, failure to grant the variance in the identified areas would be especially costly.  This is not the case along the entire East Corridor alignment. 

15. RTD identifies an inconsistency in our rules regarding treatment of RTD by the Commission.  By Rule 7000(b), the Commission’s jurisdiction over statutory transportation districts is limited to specific rules; Rule 7325(a) is not among those rules listed.  However, Rule 7320 states that the rule in question applies to all railroads which operate on standard gauge railroad track.  The question is whether RTD is a “railroad” in its operation of the East Corridor subject to Federal Railroad Administration regulation.  According to RTD, this issue has not been resolved.

16. For purposes of this Order, we operate under RTD’s assumption that, notwithstanding the content of Rule 7000(b), Rule 7325(a) is applicable to this project and thus a variance is required.

II. ORDER

A. The Commission Orders That:

1. The Regional Transportation District is granted a permanent variance of Rule 7325(a) of the Commission’s Rules Regulating Railroads, Rail Fixed Guideways, Transportation by Rail, and Rail Crossings, 4 Code of Colorado Regulations 723-7 for the locations shown in Exhibits B through F of the petition and generally described as follows:  for Track Plan Option 1 – from approximately station 233+00 to approximately station 270+00 (a distance of approximately 3,700 feet) or for Track Plan Option 2 – from approximately station 240+52 to approximately station 244+35 (a distance of approximately 383 feet), and a second location at the I-225 grade separated structure from approximately station 595+48 to approximately station 600+33 (a distance of approximately 485 feet).  This permanent variance shall be for the life of the East Corridor.

2. The Intervention by Union Pacific Railroad is noted.

3. The 20-day time period provided by § 40-6-114(1), C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the Commission mails this Order.

4. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
October 28, 2009.
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