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I. BY THE COMMISSION
A. Statement, Findings, and Conclusions

1. On August 3, 2009, Vail Valley Transportation, Inc. (Applicant), filed an application seeking an order of the Commission authorizing the suspension of Certificate of Public Convenience and Necessity (CPCN) PUC No. 9745 from May 28, 2009, to December 1, 2009, and a waiver of Rules 6204(c) and 6204(d) of 4 Code of Colorado Regulations (CCR) 723‑6.

2. The Commission noticed this application to all interested persons, firms, and corporations pursuant to § 40-6-108(2), C.R.S., on August 17, 2009.  No petition to intervene or otherwise participate in this proceeding has been filed.  This proceeding is uncontested.  Under § 40-6-109(5), C.R.S., this matter may be determined without a hearing.

3. By Decision Nos. C08-0195 and C08-1258, CPCN PUC No. 9745 was previously suspended for 517 consecutive days (from December 1, 2007, to May 1, 2009).  Applicant was warned about suspension limits in two different Commission decisions, Decision Nos. C08-0195 and C08-1258.  Decision No. C08-0195 specifically cited the then-existing rule pertaining to suspension limits as follows:


Vail Valley Transportation, Inc. is advised that Commission rules prescribe the length of time that suspensions are permitted.  Specifically, Rule 6204 of 4 Code of Colorado Regulations 723-6 states as follows:

(c) Except as specified in paragraph (d) of this rule, a regulated intrastate carrier may not request and the Commission shall not grant a voluntary suspension persisting for longer than:

(I)
twelve consecutive months;

(II)
twelve months in any 24-month period; or

(III)
two consecutive seasons, for a regulated intrastate carrier operating seasonally.

(d) A regulated intrastate carrier requesting a voluntary suspension for a longer period than authorized by this rule shall be required to prove that the suspension is in the public interest and that alternative service will be available during the period of suspension.

4. The current rule pertaining to suspension limitations is renumbered but is substantively identical to the prior rule.  Rule 6204 of 4 CCR 723-6 currently states:

(b) Except as specified in paragraph (c) of this rule, a regulated intrastate carrier may not request and the Commission shall not grant a voluntary suspension persisting for longer than:

(I)
twelve consecutive months;

(II)
twelve months in any 24-month period; or

(III)
two consecutive seasons, for a regulated intrastate carrier operating seasonally.

(c) A regulated intrastate carrier requesting a voluntary suspension for a longer period than authorized by this rule shall be required to prove that the suspension is in the public interest and that alternative service will be available during the period of suspension.

5. Without a waiver of Rule 6204, Applicant’s request is obviously in violation of required suspension limits.  We construe Applicant’s request to waive Rules 6204(c) and (d) as a request to waive Rules 6204(b) and (c).  Applicant justifies its waiver request as follows:
A waiver… would give us the opportunity to either lease the authority or begin operations ourselves before the start of the next 2009-2010 winter ski season.
It would be in the public interest to continue the operations of the company which we have owned and operated since 1989.  The recent recession and the lower demand for service from tourism, as well as the closure in April, 2009, of the Eagle County Airport until the winter season, has lessened the need for immediate service to the area.  As soon as the ski season begins and the Eagle County Airport is open, we anticipate that operations will resume as normal.  We would greatly appreciate the opportunity to have the additional time granted by another voluntary suspension in order to prepare for the new season.
6. Our general waiver rule, Rule 1003 of 4 CCR 723-1, states in pertinent part as follows:
The Commission has promulgated these rules to ensure orderly and fair treatment of all parties.  The Commission may grant waivers or variances from tariffs, Commission rules, and substantive requirements contained in Commission decisions and orders for good cause.  In making its determination the Commission may take into account, but is not limited to, considerations of hardship, equity, or more effective implementation of overall policy on an individual basis.  The Commission may subject any waiver or variance granted to such terms and conditions as it may deem appropriate.

7. In deciding whether to grant a waiver, we considered relevant mitigating factors, including poor economic conditions, the recent closure of the Eagle County Airport, and the Applicant’s previous failed lease agreement.  We also considered relevant aggravating factors, including the number and length of suspension requests and the justification for requesting the suspension in this docket.
8. After due consideration, we will waive Rules 6204(b) and (c) and grant the application to suspend CPCN PUC No. 9745 from May 28, 2009, to December 1, 2009.  However, future requests for suspension of CPCN PUC No. 9745 are subject to strict enforcement of Rule 6204 and may not be granted without adequate justification.

II. ORDER

A. The Commission Orders That:

1. This application was deemed complete on September 30, 2009, within the meaning of § 40-6-109.5, C.R.S.

2. The application filed by Vail Valley Transportation, Inc., for authority to suspend operations under Certificate of Public Convenience and Necessity (CPCN) PUC No. 9745 from May 28, 2009, to December 1, 2009, and for a waiver of Rules 6204(b) and (c) of 4 Code of Colorado Regulations (CCR) 723-6, is granted nunc pro tunc.

3. On December 2, 2009, CPCN PUC No. 9745 shall be administratively reactivated, unless the Commission receives a notice from Vail Valley Transportation, Inc., that it desires an earlier reactivation date.

4. Prior to re-commencing operations under CPCN PUC No. 9745, Vail Valley Transportation, Inc., shall:  (a) cause proof of insurance or surety bond coverage to be filed with the Commission in accordance with Rule 6007 of 4 CCR 723-6; (b) pay to the Commission the applicable vehicle identification fee for each vehicle to be operated under authority granted by the Commission; and (c) ensure that an effective tariff is on file with the Commission.  Failure to comply with the requirements of this paragraph may result in revocation of the certificate.

5. The 20-day time-period provided by § 40-6-114(1), C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the Commission mails or serves this Order.

6. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
September 30, 2009.
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