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I.
STATEMENT
1. On September 29, 2009, Public Service Company of Colorado (Public Service) and the Colorado Office of Consumer Counsel (OCC) each filed an Application for Rehearing, Reargument, or Reconsideration (RRR) with respect to Decision No. C09-0990.  Decision No. C09-0990 addressed exceptions filed to Administrative Law Judge (ALJ) Ken Kirkpatrick’s Decision No. R09-0413 adopting rules relating to Colorado’s Renewable Energy Standard (RES).
2. Public Service’s application for RRR takes issue with several items in Decision No. C09-0990. OCC raises one concern in its application for RRR.  
3. On October 5, 2009, Sun Edison LLC (Sun Edison) filed a motion for leave to file a limited response to Public Service’s application for RRR.  Sun Edison was an active participant in this rulemaking and offered comments on the very issue addressed by its limited response to Public Service’s application for RRR.  We grant Sun Edison’s motion and consider its limited response as discussed below.

4. Also on October 5, 2009, the Colorado Renewables Conservation Collaborative (CRCC)
 filed a motion for leave to late-file an application for RRR  The time period for interested persons to file applications for RRR had expired on September 29, 2009 at 5:00 p.m.  Section 40-6-114(1), C.R.S., statutorily precludes us from accepting an application for RRR that is filed out of time.  We therefore have no choice but to reject CRCC’s application for RRR.  

Although we deny the motion to accept the late-filed application for RRR from CRCC, we continue to have an interest in understanding the suggested rule changes involving 

5. environmental impacts.  We also continue to have some concerns about certain proposed changes to rule 3656 and would welcome applications for RRR from interested persons including CRCC and the Qualifying Retail Utilities (QRUs) such as Public Service.  We recognize that we may not have the opportunity to further consider CRCC’s proposed rule changes and responsive comments if no interested person, including CRCC, files a timely application for RRR in response to this Order.

6. We now address each of the items raised in Public Service’s and OCC’s applications for RRR in the sequence of our RES rules.
II.
DISCUSSION AND FINDINGS
A. RULE 3652  DEFINITIONS
7. Paragraph 3652(b) establishes a definition for “biomass” that is used to qualify eligible energy and eligible energy resources for RES compliance.  By Decision No. C09-0990, the definition of biomass was modified to include “forestry products designated as waste matter by applicable governmental authorities.”
8. Public Service argues in its application for RRR that “forest products” would not generally include residues derived from forest management and restoration efforts.  Public Service is further concerned that the “applicable government entity” may be unknown or in dispute and that the needed processes to designate a forestry product as “waste” may be not be in place or may not be timely.  Public Service continues that a “waste matter” designation may not include trees that are cleared for ecosystem restoration and that “waste matter” designations would likely be contentious, thus causing delays.  

9. Public Service proposes new language for paragraph 3652(b) that includes specific examples of “forestry products” and “materials derived from forest restoration and management” practices.  This definition is intended to help Colorado move forward with biomass energy facilities that involve pine-beetle-killed and other threatened forests.
10. We find that Public Service’s concerns about the potential delays and barriers that may arise from the definition of “biomass” that we adopted by Decision No. C09-0990 are valid.  We therefore generally adopt Public Service’s proposed changes to paragraph 3652(b), modified as shown in the rules attached to this Order as Attachment A.
B. RULE 3654  RENEWABLE ENERGY STANDARD
11. We modified paragraph 3654(n) by Decision No. C09-0990 so that Renewable Energy Credits (RECs) associated with renewable energy sold under a QRU’s voluntary pricing program would be retired by the QRU on behalf of program subscribers.  Once retired, the RECs could not be counted by the QRU toward compliance with the RES.  The rule language we adopted was proposed by Public Service in its response to Western Resource Advocates’ exceptions to the Decision No. R09-0413. 
12. In its application for RRR, Public Service indicates that it has had second thoughts about its proposed rule.  Public Service now states that the existing rule language would be preferable, since a QRU may want to offer a voluntary pricing program in the future in which RECs associated with the program could be used for RES compliance.  Public Service explains that the new rule adopted by the Commission is appropriate for its Windsource program but that it could prevent other types of voluntary programs from being offered by QRUs.
13. We deny Public Service’s application for RRR on this matter.  We fully considered voluntary pricing programs other than Windsource when we adopted our new paragraph 3654(n) and are unconvinced at this time of the potential merits of voluntary programs in which RECs would be procured and retired for RES compliance.
14. With respect to paragraph 3654(o), Public Service points out in its application for RRR that “recycled energy” as defined by § 40-2-124, C.R.S., may be generated as part of a combination facility that also uses fossil fuels and that such recycled energy can be used for RES compliance.   We agree with Public Service and modify paragraph 3654(o) accordingly.
C. RULE 3655  RESOURCE ACQUISITION
15. Paragraph 3655(b) of the rules adopted by Commission Decision C09-0990 provides a 90-day expedited review and approval proceeding for renewable energy supply contracts no greater than 30 MW.  The 30 MW threshold ties to the modified paragraph 3655(a) that places the acquisition of eligible energy resources greater than 30 MW under our Resource Planning rules, 4 CCR 723-3-3600, et seq.  Because our Resource Planning rules emphasize the review and approval of resource acquisition plans and purposely do not entail reviews and approvals of the energy supply contracts procured pursuant to those approved plans, we adopted the 30 MW threshold in paragraph 3655(b) with respect to expedited contract reviews.
16. Public Service argues in its application for RRR that normal timelines for filed applications do not work well with renewable resource acquisitions and that it wants to continue to have the ability to bring renewable energy supply contracts of any size to the Commission for expedited review and approval.  Public Service explains that the presumption of prudence afforded to investor owned QRUs under the Resource Planning rules provides insufficient protections to the utility for entering into contracts with larger renewable facilities.  Public Service states that explicit contract approval is likely necessary for its management to contractually commit to expensive, long term renewable energy supply contracts, particularly those contracts involving deviations from standard terms and conditions and those contracts involving new technologies.  Public Service adds that if expedited review is not available for large renewable energy supply contracts, “regulatory out” clauses will be needed in those contracts.  Public Service argues that such clauses can hamper project development and financing under normal application review procedures.
17. While we understand Public Service’s perspective on why it favors expedited contract reviews for all renewable energy supply contracts, we deny Public Service’s application for RRR on this matter because we are not inclined to make a universal exception for renewable resources to the normal acquisition processes established by our Resource Planning rules.  Nevertheless, we recognize that there still may be a need for the QRU’s management to seek and receive approval of the contract, even if a renewable energy resource is acquired under our Resource Planning rules.  In such circumstances, the areas of concern with the contract should be narrow as a result of the contract’s resource planning Phase I and Phase II proceeding origins.  We will thus be willing to consider case-by-case requests for review and approval of large renewable contracts along the same lines as afforded to contracts for resources of no more than 30 MW so long as the QRU makes a rebuttable showing in its pleading for expedited treatment that the renewable energy resource has been acquired consistent with a Commission decision approving the QRU’s cost effective resource plan under our Resource Planning rules.  
18. Turning to a separate matter, paragraph 3655(g) in the rules adopted by Decision No. C09-0990 requires that the QRU provide notice to a bidder to a competitive solicitation that the bid has met submission criteria within fifteen days of the bid’s receipt.  In its application for RRR, Public Service points out that bids are often submitted prior to the due date and suggests that the rule language be modified to allow for all such notices to be provided within 15 days after the single due date.  We agree that the suggested change to paragraph 3655(g) is practical and grant Public Service’s request.
D. RULE 3657  QRU COMPLIANCE PLAN
19. No exceptions were filed to Decision No. R09-0413 concerning subparagraph 3657(a)(I)(H) that requires investor owned QRUs to set forth their plans to acquire additional eligible energy and RECs in their annual RES compliance plans.  Although that decision modifies the language in the subparagraph, these changes do not substantively alter the requirements placed on the QRU as compared to the existing rules.
20. Public Service requests in its RRR that the phrase “to obtain the additional SO-RECs it needs to meet the renewable standard” should be removed from the subparagraph, arguing that a QRU may acquire more than the minimum number of on-site solar RECs (SO‑RECs) it needs to comply with the RES as long as it stays within the retail rate impact under rule 3661.  Public Service worries that without this requested change, parties in regulatory proceedings may continue to argue that a QRU was acquiring too many SO-RECs even when such purchases were affordable under the retail rate impact.
21. We deny Public Service’s application for RRR on this matter, primarily because the rule we adopted by Decision No. C09-0990 in no way prohibits a QRU from acquiring more SO-RECs than are needed to comply with the RES.  Given the modifications we also made to rule 3655 concerning the acquisition of on-site solar resources, competitive acquisitions may be one of multiple strategies used by the QRU for acquiring SO-RECs in accordance with an approved RES compliance plan.  We also note that the subparagraph at hand comes under rule 3657 that addresses the contents of a QRU compliance plan, where the focus of such a plan is to demonstrate compliance with the RES that establishes the minimum amounts of recycled energy and RECs that a QRU must generate or contract to have generated on its behalf.  Furthermore, paragraphs 3661(j) and 3659(c) of our RES rules allow for the phrase “meet the RES” to be interpreted as “meet or exceed the RES” whenever the retail rate impact is under its cap.

22. By Decision No. C09-0990, we also modified other provisions of paragraph 3657(a) concerning RES compliance plan filing requirements for net metering and interconnections.  Public Service objects to both of these modifications in its application for RRR.

23. With respect to subparagraph 3657(a)(VI) for net metering, Public Service argues that rules, regulations, and tariffs are already available to the Commission and that they are accessible on the Commission’s website.  Public Service is correct on both points, but we deny its application for RRR.  When we adopted Decision No. C09-0990, we deliberately elected not to change these filing requirements concerning net metering, since we wanted to ensure the inclusion of the rules, regulations, and tariffs in the records of the proceedings initiated by the filings of applications under paragraph 3657(a).

24. For interconnection agreements, we similarly deny Public Service’s application for RRR requesting the elimination of subparagraph 3657(a)(VII) requiring the filing of application forms, standard agreements, and general procedures.  We have adopted these filing requirements precisely to ensure that the record in RES compliance plan proceedings include from the onset the key documents and QRU policies that involve interconnections.  We found by Decision No. C09-0990 that such information often provides critical context for us to address such issues as one-line diagrams and utility external disconnect switch installations.  The filing of applications, agreements, and general procedures is also intended to facilitate the further streamlining of the interconnection process, if necessary and appropriate. 
E. RULE 3658  STANDARD REBATE OFFER
25. The emergency RES rules that we adopted by Decision No. C09-0930 included several new provisions intended to facilitate participation in the investor owned QRU’s Standard Rebate Offer (SRO) programs.  We approved these new rules in recognition of Senate Bill (SB) 09-051 that requires us to encourage investor owned QRUs to design solar programs that extend participation to customers in market segments that have not been responding to such programs to date.  Commercial customers in leased facilities represent one such market segment.

26. We adopted the new rules for commercial tenant customers on an emergency basis, since SB 09-051 took effect September 1, 2009, which was earlier than when we could adopt rules on a permanent basis in this rulemaking proceeding.
  We developed many of these rule changes based on the record in this proceeding and the changes that the ALJ had already adopted by Decision No. R09-0413.  

The emergency RES rules incorporated several changes to accommodate commercial tenant customers.  First, paragraph 3655(e)(III) was modified to acknowledge that SB 09-051 allows for customers and QRUs to enter into REC purchase agreements for on-site solar systems with terms different than 20 years, provided that the system is between 100 kW and 1 MW.  This change thus permits SO-REC purchase contracts to synchronize with the remaining terms of the commercial tenant customers’ leases. Second, subparagraph 3658(c)(VII) was modified to allow for commercial tenant customers to relocate their systems during the terms of their SO-REC purchase agreements with the investor owned QRUs.  Third, subparagraph 3658(c)(VII) acknowledges that the investor owned QRU must give approval to 

27. the commercial tenant customer in order for the customer to receive the SRO rebate payment and that the commercial tenant customer must also obtain the permission of the landlord or provide other documented evidence of its right to install the on-site solar system at the leased facility.

28. In its application for RRR to Decision No. C09-0990, Public Service suggests that subparagraph 3658(c)(VII) be modified further to require the commercial tenant customer to provide documentation that not only demonstrates that the landlord has granted it permission to install the on-site solar facility but that shows that it will also have control of the site where the solar panels are to be placed for the term of the SO-REC purchase agreement.
29. Sun Edison responds to Public Service’s application for RRR on this issue, arguing that the suggested change to subparagraph 3658(c)(VII) would effectively negate the emergency rules that allow for commercial tenant customers to relocate their systems during the term of the SO-REC purchase agreement, whether that be due to the expiration of a lease or for other reasons.  Sun Edison further explains that, absent lease extensions that match SO-REC purchase contract terms, Public Service’s suggested change will result in SO-REC purchase contracts that are too short to be financeable.  
30. Given Public Service’s application for RRR and Sun Edison’s response, the emergency rules we adopted by Decision No. C09-0930 appear to support two visions of the future with respect to commercial tenant participation in the SRO programs.  The first vision, from Public Service’s perspective, entails SO-REC purchase agreements that match the remaining years of the commercial tenant’s lease, where contract terms may be less than the standard 20 years.  The second vision, from Sun Edison’s perspective, entails SO-REC purchase agreements that extend perhaps several years beyond the remaining years of the commercial tenant’s lease.  We recognize now that the rules we have adopted will likely facilitate commercial tenant participation in SRO programs only if the investor owned QRUs and the commercial tenant customers (and the on-site solar developers who serve them) can reach agreement with one another on mutually acceptable terms for the SO-REC purchase agreements.
31. We decline to grant Public Service’s application for RRR on this matter because doing so will indeed run counter to the provisions for on-site solar system relocation that we adopted in the emergency rules to encourage the investor owned QRUs to open their SRO programs to commercial tenant customers.  However, we also refrain from requiring the investor owned QRUs from entering into 20 year SO-REC purchase contracts with commercial tenant customers regardless of the remaining terms of the customers’ leases.  To do otherwise, and to prohibit QRUs from withholding permission to commercial tenant customers to participate in the SRO programs in such situations, would require that we consider myriad terms in the SO-REC purchase contracts (e.g., reopeners on rebate payments and other lease-specific terms and conditions).  Such an effort is not supported by the record in this docket and is likely not suited to a rulemaking proceeding in any event.  We therefore place the challenge of finding workable contractual solutions to this problem on the investor owned QRUs and on the on-site solar developers who seek to serve the commercial tenant market.  

32. We acknowledge the possibility that workable compromises between the investor owned QRUs and the on-site solar developers may be elusive and that additional work may be necessary to resolve this matter in future RES compliance plan proceedings.  Nevertheless it is premature for us to conclude that the new provisions for commercial tenants in our rules will fail and that additional rule changes along the lines suggested by Public Service are the proper remedy.
F. RULE 3659  RENEWABLE ENERGY CREDITS
33. We adopted by Decision No. C09-0990 new rule provisions that allow for the RECs generated by renewable energy resources that are designated as new energy technologies or demonstration projects under § 40-2-123(1), C.R.S., to count against the RES without being subject to the limits on the retail rate impact under rule 3661.

34. In its application for RRR, OCC reiterates its objections concerning the application of RECs generated by “Section 123” resources against the RES when the costs of such Section 123 resources are not capped under the retail rate impact.  OCC explains that it does not dispute that Section 123 resources generate RECs; rather, the costs of those RECs need to be addressed under the retail rate impact if they are used for RES compliance.  An exemption for Section 123 resources, in OCC’s view, dilutes the cap placed on the retail rate impact under § 40‑2‑124(1)(g)(I), C.R.S.
35. We deny OCC’s application for RRR, as we have already considered OCC’s position on this matter and have rejected it for the reasons stated in Decision No. C09-0990.  We reaffirm here again that the new rule provisions that OCC protests, namely paragraph 3659(o) and subparagraph 3661(h)(III), are necessary in order to give meaning to every word of §§ 40‑2‑123(1) and 40-2-124(1)(g)(I), C.R.S., and to effectuate the legislative intent of both statutes.
36. Public Service requests in its application for RRR that we further modify paragraph 3659(p) to allow investor owned QRUs to file separate applications to address the retention of margins from REC sales as earnings.  The language we adopted by Decision No. C09-0990 envisions that the investor owned QRU would make such requests for REC sales margins only as part of annual RES compliance plan filings.
37. We grant Public Service’s application for RRR on this issue.  We recognize that separate applications may be better suited for addressing opportunities that may arise during the course of the year and that a demonstration of a mismatch between such opportunities and RES compliance plan filing timelines would likely prompt us to waive the rule we adopted by Decision No. C09-0990.
G. RULE 3660  COST RECOVERY AND INCENTIVES
38. By Decision No. C09-0990, we upheld the ALJ’s recommend change to paragraph 3660(b) that the interest rate that applies to deferred balances associated with RESA accounts be set at the average of the customer deposit interest rate and the Commission-approved weighted average cost of capital.  We also clarified that such an interest rate would apply to both positive and negative deferred balances.    

39. Public Service requests in its application for RRR that an interest rate higher than the ALJ’s average interest rate apply both to banked RESA funds and to funds spent in advance to acquire resources during the course of a multiple-year plan.  We find, however, that Public Service has not put forward any persuasive new argument for us to reconsider our earlier findings on this matter.  We fully considered the appropriate interest rate for both positive and negative RESA balances as part of our review of the exceptions to the ALJ’s recommendations and thus deny Public Service application for RRR on paragraph 3660(b).  

H. RULE 3661  RETAIL RATE IMPACT
40. In general terms, paragraph 3661(h) establishes the method by which an investor owned QRU calculates the retail rate impact over a 10-year planning period.  The retail rate impact applies to the net incremental costs of eligible energy resources and derives from a comparison of the costs and benefits of a “RES plan,” one that includes eligible energy resources acquired since the promulgation of the Commission’s RES rules as well contemplated acquisitions of additional eligible energy resources in the future, to the costs and benefits of a “No RES plan,” one that includes new non-eligible energy resources that replace the eligible energy resources in the “RES plan.” 

41. The ability of the investor owned QRU to “lock down” the on-going annual net incremental costs of acquired eligible energy resources in future calculations of the retail rate impact under paragraph 3661(h) materialized into the most discussed topic in the exceptions process of this proceeding.  After carefully considering the positions put forward by Public Service, OCC, Western Resource Advocates, Staff of the Commission, and other parties in Docket No. 08A-532E concerning Public Service’s 2009 RES Compliance Plan, as well as the positions of these and several other interested persons participating in this rulemaking, we adopted a compromise in Decision No. C09-0990 in which an investor owned QRU may lock down such on-going annual net incremental costs for five years.  After those five years, these costs would be unlocked and reset based on updated projections of the costs and benefits of the “RES plan” and “No RES plan.” 

42. The rule language we developed upon on our deliberations to implement the five-year compromise for “lock downs” was set forth as subparagraph 3661(h)(V).  This subparagraph first appeared for stakeholder review in the Attachment A to Decision No. C09‑0990.
43. In its application for RRR, Public Service states that subparagraph 3661(h)(V) is confusing and may not result in the lockdown for five years.  In response, we have revised the rule language for clarity and provide the following example.  To the extent our rule revisions mirror the relief sought by Public Service, Public Service’s application for RRR is granted.

44. We assume an investor owned QRU acquires a new wind resource in early 2010.  The investor owned QRU may then seek to lock down the on-going annual net incremental costs for that wind resource in its 2011 RES compliance plan.
  This lock down would apply for 2011 and the following four compliance years, 2012 through 2015, for a total of five years.  If that new wind resource does not come on line until 2013, the lock downed on-going annual net incremental costs would be zero for 2011 and 2012.  However, the on-going annual net incremental costs for 2013, 2014, and 2015 (as well as all other years in the RES planning period) would be locked down at some non-zero values.  
In the investor owned QRU’s 2016 RES compliance plan filing, the locked down on-going annual net incremental costs of that wind resource would be unlocked from the values established in the 2011 RES compliance plan and reset for five additional compliance years, 2016 through 2020, based on the latest methodologies and assumptions used in the investor owned QRU’s most recently approved electric resource plan (e.g., the 2015 resource plan).  
45. Alternatively, the investor owned QRU in this example could elect to wait until its 2013 RES compliance plan to lock down the on-going annual net incremental costs for the five compliance years 2013 through 2017.  These locked down values would be unlocked and then reset in the 2018 RES compliance plan for the 2018 through 2022 RES compliance plans, based on the latest methodologies and assumptions used in the investor owned QRU’s most recently approved electric resource plan.
46. Regarding a separate issue with rule 3661, the ALJ adopted new provisions into paragraph 3661(i) to address concern that the retail rate impact calculated could be interpreted in a manner in which the net incremental costs of eligible energy resources are allowed to grow under a cap that increases through compounding.  Public Service asks in its application for RRR that we clarify the purpose of paragraph 3661(i) if it was not adopted in error.

47. Although we retained the ALJ’s new rule language that is intended to avoid compounding effects in the rules we adopted by Decision No. C09-0990, we find it reasonable now to strike paragraph 3661(i) in its entirety. The consideration of on-going annual net incremental costs of eligible energy resources under paragraph 3661(h) (i.e., the very costs subject to the five-year lock downs) will properly address the compounding impacts that we and the ALJ seek to prevent.  We therefore grant Public Service’s application for RRR on this point.

I. RULE 3665  SMALL GENERATION INTERCONNECTION PROCEDURES
48. By Decision No. C09-0990, we inserted a new provision in subparagraph 3665(e)(IV) that utilities provide interconnecting customers an approval letter within 48 hours of a successfully completed commissioning test.  

49. Public Service points out in its application for RRR that the 48-hour timeline does not work for weekends and suggests that the notice instead be provided within three business days.  We agree and grant Public Service’s application for RRR on this issue, since the primary concern was the lack of any operational approval letter rather than the turnaround of such a letter.
II.
ORDER

A.
The Commission Orders That:

1. The Motion for Leave to File Limited Response to Public Service’s Application for Rehearing, Reargument, or Reconsideration of Decision No. C09-0990 filed by the Sun Edison LLC is granted.
2. The Motion for Leave to Late-File Application for Rehearing, Reargument, or Reconsideration of Decision No. C09-0990 filed by the Colorado Renewables Conservation Collaborative is denied.
3. The Application for Rehearing, Reargument, or Reconsideration of Decision No. C09-0990 filed by Public Service Company of Colorado on September 29, 2009 is denied, in part, and granted, in part, consistent with the discussion above.
4. The Application for Rehearing, Reargument, or Reconsideration of Commission Decision No. C09-0990 filed by the Colorado Office of Consumer Counsel on September 29, 2009 is denied.
5. The Commission adopts rules attached to this Order as Attachment A.
6. The rules shall be effective 20 days after publication in the Colorado Register by the Office of the Secretary of State.
7. The opinion of the Attorney General of the State of Colorado shall be obtained regarding the constitutionality and legality of the rules.
8. A copy of the rules adopted by the Order shall be filed with the Office of the Secretary of State for publication in the Colorado Register.  The rules shall be submitted to the appropriate committee of the Colorado General Assembly if the General Assembly is in session at the time this Order becomes effective, or for an opinion as to whether the adopted rules conform with § 24-4-103, C.R.S.
9. The 20-day time period provided by § 40-6-114(1), C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Order.
10. This Order is effective on its Mailed Date.

B.
ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
October 14, 2009.
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� The CRCC includes Interwest Energy Alliance, Audubon Colorado, Colorado Natural Heritage, The Nature Conservancy, Playa Lakes Joint Venture, and Rocky Mountain Bird Observatory. 


� In order to address SB 09-051 in this permanent rulemaking proceeding, we issued a Supplemental Notice of Proposed Rulemaking by Decision No. C09-0817 mailed on July 30, 2009. 


� Under rule 3661, the net incremental costs of eligible energy resources are calculated across a 10-year RES planning period in each annual RES compliance plan.  Values for on-going annual net incremental costs must be calculated for at least 14 years into the future in order for the lock down compromise in subparagraph 3661(h)(V) to function across five compliance plan year filings.
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