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I. BY THE COMMISSION

A.
Statement

1. This matter comes before the Commission for consideration of a Motion for an Order Granting Extraordinary Protection (Motion) filed by Black Hills/Colorado Electric Utility Company, LP (BH/CO Electric) on August 4, 2009.  BH/CO Electric seeks extraordinary protection for the highly confidential bid evaluation report concerning the 2008 On-Site Solar Renewable Energy Credit (SO-REC) request for proposals (RFP) issued pursuant to the stipulation and settlement agreement previously approved in this matter.  BH/CO Electric also seeks extraordinary protection for the attachments (including scoring sheets) to the bid evaluation report.

2. Now, being fully advised in the matter and consistent with the discussion below, we grant the Motion and enable access to the highly confidential report by the Commissioners, Administrative Law Judges (ALJs), Commission Staff (trial and advisory), the Colorado Office of Consumer Counsel (OCC), and their respective attorneys.


B.
Discussion

3. Consistent with Rule 1100(a)(III) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1, BH/CO Electric attaches to the Motion an affidavit containing the names of all persons with access to the information alleged to be extraordinarily confidential and the estimated period of time for which the information must remain undisclosed, as well as a specific form of nondisclosure agreement.

4. In its Motion and accompanying affidavit, BH/CO Electric states that the purpose for filing the bid evaluation report is to comply with Rule 4 CCR 723-3-3655(m)(III).  Similar motions have been filed and granted with respect to the bid evaluation reports filed in previous years.  BH/CO Electric claims that disclosure of the information in the bid evaluation report including, but not limited to, the prices bid would harm the integrity of and would taint the competitive bid process.  BH/CO Electric further claims that affording extraordinary protection to the 2009 bid evaluation report will assist it in getting the best bids for renewable energy resources.

5. BH/CO seeks to impose five non-standard extraordinary protection provisions that in various ways modify certain provision set forth in the Commission’s Confidentiality Rules, 4 CCR 723-1-1100 et seq.
6. BH/CO Electric argues that its Motion strikes the appropriate balance of providing regulatory oversight, while at the same time affording maximum protection to extraordinarily confidential information.  BH/CO Electric therefore requests that the information contained in the bid evaluation report should be available only to the Commissioners, ALJs, Commission Staff (trial and advisory), the OCC, and their respective attorneys.


C.
Findings and Conclusions

7. We agree with BH/CO Electric that it is necessary to protect the bid process and that the information for which BH/CO Electric seeks extraordinary protection is essential to that process.
8. We agree with BH/CO Electric that it is appropriate to enable access to the bid evaluation report by the Commissioners, ALJs, Commission Staff (trial and advisory), the OCC, and their respective attorneys.  In some cases, this access may require the execution of a Nondisclosure Agreement Relating to the Highly Confidential Bid Evaluation Report Concerning the 2008 SO-REC RFP Issued Pursuant to the Approved Stipulation and Settlement Agreement in this Docket.

9. As to the five non-standard extraordinary protection provisions sought by BH/CO Electric, we find that none of these provisions should be adopted.  Generally, these provisions constitute unreasonable restraints on the ability of the Commission, its staff, and the OCC to conduct their business.  Moreover, we find that the Commission’s Confidentiality Rules, 4 CCR 723-1-1100 et seq., provide adequate protection with respect to the substance of the five non-standard extraordinary protective provisions sought by BH/CO Electric.

10. Finally, we find it necessary to modify the terms of BH/CO Electric’s proposed non-disclosure agreement to include additional references to this Order.  The non-disclosure agreement, as modified, will be attached to this Order.

II. ORDER

A. The Commission Orders That:

1. The bid evaluation report and attachments (including scoring sheets) concerning the 2008 SO-REC RFP Issued Pursuant to the Approved Stipulation and Settlement Agreement in this Docket shall be treated as extraordinarily confidential and is granted the extraordinary protections sought by Black Hills/Colorado Electric Utility Company, LP in the absence of further order of the Commission.

2. The Commissioners, Administrative Law Judges, Commission Staff (trial and advisory), the Colorado Office of Consumer Counsel (OCC), and their respective attorneys are granted access to the bid evaluation report and attachments subject to the conditions set forth below.

3. To have access to the types of documents and information protected by this Order, employees of the OCC must have signed, served, and filed with the Commission the Nondisclosure Agreement Relating to Highly Confidential Information that is attached to this Order as Appendix A.

4. To have access to the types of documents and information protected by this Order, attorneys employed by the Colorado Office of the Attorney General must represent the Commission, Commission Staff, or the OCC in this proceeding and must have signed, served, and filed with the Commission the Nondisclosure Agreement Relating to Highly Confidential Information that is attached to this Order as Appendix A.

5. To have access to the types of documents and information protected by this Order, members of the Commission Staff must have signed and have on file with the Commission a current annual nondisclosure agreement in accordance with Rule 1100(g) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1.

6. All persons who have access to the types of documents and information protected by this Order shall maintain and shall treat the documents and information in accordance with the extraordinary protections specified in this Order.

7. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
October 21, 2009.

	(S E A L)

[image: image1.png]



ATTEST: A TRUE COPY


[image: image2.wmf] 

 

 


Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


JAMES K. TARPEY
________________________________



MATT BAKER
________________________________

Commissioners

CHAIRMAN RONALD J. BINZ ABSENT.



G:\ORDER\C09-1189_08A-166E.doc:SRS






5

_1219490348.doc
[image: image1.png]Lo




[image: image2.png]





 












