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I. By the Commission

A. Statement

1. This matter comes before the Commission for consideration of a Verified Application requesting Commission approval of a sharing percentage for the margins that may be earned from certain transactions involving bundled surplus Renewable Energy Credits (RECs) and energy (Verified Application) and a Motion for Expedited Proceeding, both filed by Public Service Company of Colorado (Public Service) on August 14, 2009.

2. Now being fully advised in the matter, we deem the Verified Application complete, address interventions, deny the Motion for Expedited Proceeding, set a hearing date, and establish procedures consistent with the discussion below.

B. Background

3. The Verified Application was accompanied by various procedural motions.  By Decision No. C09-0926, effective August 20, 2009, we waived response time to and granted a Motion for Shortened Notice filed by Public Service.  The notice period expired on August 31, 2009 and all parties desiring to intervene, including Staff of the Commission (Staff), were to file by August 31, 2009.  Staff, the Colorado Office of Consumer Counsel (OCC), and the Governor’s Energy Office all timely filed notices of intervention of right.  Staff and the OCC both requested a hearing.  Western Resource Advocates (WRA) timely filed a petition for leave to intervene.

4. Also by Decision No. C09-0926, we shortened the response time to the Motion for Expedited Proceeding to August 31, 2009.  Staff filed the only response.  Staff opposed an expedited process stating that funds from such transactions could be significant especially considering that Public Service plans to acquire an additional 800 MW of wind resulting in an additional accumulation of RECs not required for compliance.  Staff went on to address Public Service’s claim that this opportunity is fleeting by arguing that the opportunity to sell RECs to California will likely exist for several years.  Further, Staff lists a significant amount of testimony due by the end of the year in various dockets in support of its position that Pubic Service’s request for expedited treatment is unreasonable.

C. Findings and Conclusions

5. We have reviewed the application in this matter and deem the application complete in accordance with § 40-6-109.5, C.R.S., as of September 2, 2009.

6. We also find good cause to consider WRA’s petition to intervene at this time.  Therefore by our own motion we waive response time and grant WRA’s petition to intervene. 

7. Based on the interventions, we find that this matter should be set for hearing and further rule that the Commission will hear this matter en banc.
8. Turning to the Motion for Expedited Proceeding, we agree with Staff’s argument that the matters in this docket could apply to a significant amount of RECs and concern many millions of dollars.  We further find that an expedited process, given the demands on all parties, would not serve to establish an informative record.

9. With regard to Public Service’s position that the opportunity to sell RECs is fleeting and thus must be addressed in an expedited manner, we disagree.  First, Public Service, based on its Motion for Expedited Proceeding and Verified Application, has not persuaded us that the trading opportunities may be time sensitive and could be fleeting.  Second, Public Service already has the power to sell RECs not needed for compliance as there are no rules prohibiting a Qualifying Retail Utility (QRU) from selling RECs as long as the QRU is retaining or generating enough RECs to meet compliance.  Finally, we note that Public Service’s request in this matter is one of first impression.

10. We therefore deny Public Service’s Motion for Expedited Proceeding.  Even though we are denying Public Service’s Motion for Expedited Proceeding, we recognize that resolution of the sharing percentages issue is important.  In recognition of this fact, we find it is appropriate to subject the margins from any bundled REC and energy transactions that occur subsequent to the Mailed Date of this Order to whatever regulatory treatment, including sharing percentages, is ultimately determined in this proceeding.

11. We further find the need to extend the time for a decision on this matter by an additional 90 days.  Since Public Service filed testimony and exhibits in support of the Application, a Commission decision in this matter should be issued within 120 days of September 2, 2009.  Section 40-6-109.5(1), C.R.S., permits the Commission to enlarge by 90 days, the time within which a decision should issue.  By this Order and pursuant to that statutory provision, we extend by 90 days the time for Commission decision.  Accordingly, in the absence of a further Order, a Commission decision in this matter should be issued on or before March 31, 2010.

12. To process this application consistent with the above considerations, it is necessary to establish a procedural schedule and procedures for discovery.  We require that parties work to develop an appropriate procedural schedule for the filing of intervenor answer testimony and exhibits, the filing of rebuttal and cross-answer testimony, the filing of statements of position, and the filing of any settlement agreement.  A consensus schedule shall be filed by Public Service 14 days after the Mailed Date of this Order.

13. Hearings for this proceeding will be held as follows:

DATES:
January 28 and 29, 2010
TIMES:
9:00 a.m. to 5:00 p.m. on the 28th and 
 

9:00 a.m. to 12:00 p.m. on the 29th
PLACE:
Commission Hearing Room
 

1560 Broadway, Suite 250
 

Denver, Colorado

14. The deadline for filing pre-hearing motions, corrections to testimony, estimates of cross-examination times, and an agreed upon order of witnesses and marking of testimony and exhibits shall be January 21, 2010.

15. The following discovery procedures are suggested:

· Response time to discovery propounded on all pre-filed testimony (direct, answer, cross-answer and rebuttal), and all pre-filed exhibits will be seven calendar days, including objections to discovery. 

· No party may serve discovery on Public Service’s pre-filed Direct Testimony after the date that cross-answer and rebuttal testimony is submitted, and no discovery on pre-filed testimony may be served on any party after the first day of hearings.

· Discovery served after 5:00 p.m. will be deemed served as of the following business day, and discovery served after 3:00 p.m. on Friday will be deemed served as of the following Monday.

· In the event of a discovery dispute, the parties shall first attempt to resolve the dispute. If unsuccessful, the party seeking discovery may move to compel in writing, attaching a copy of the discovery at issue. A response to the motion to compel shall be filed within three business days. Any motion or response filed shall be served electronically as well as by United States mail. Hearing on the motion shall be coordinated by telephone and may be heard by telephone as soon as practical. The Commission delegates the resolution of discovery disputes to an Administrative Law Judge.

· Discovery may be propounded electronically. Discovery responses shall be served on all parties, except that Public Service shall only be required to provide copies of its discovery responses to a party if requested by such party. Discovery requests and responses shall not be provided to Advisory Staff of the Commission.

16. Public Service’s pleading setting forth testimony due dates, etc., shall also address discovery procedures that either mirror the above procedures or set forth alternative, mutually agreeable, discovery procedures.

17. We encourage parties to begin using the Commission’s E-Filing system; however, until it is fully tested, parties should serve one another with all documents via email in either the native editable format (e.g., MS-Word or Excel) or in Adobe Acrobat PDF.  Parties serving an attachment larger than 4MB by electronic service shall also send an email without the attachment advising parties of the electronic service.

II. order

A. The Commission Orders That:

1. The verified application of Public Service Company of Colorado (Public Service) for an Order Approving Regulatory Treatment of Margins Earned from Certain Bundled REC and Energy Transactions is deemed complete.

2. The Governor’s Energy Office, the Colorado Office of Consumer Counsel, and Staff of the Commission are all parties in this proceeding.

3. Response time to Western Resource Advocates’ (WRA) Petition for Leave to Intervene is waived on our own motion so as to permit ruling on the merits of the Motion for Expedited Proceeding in this Order.

4. The Petition for Leave to Intervene of WRA is granted.

5. The Commission is to hear the matter en banc
6. Public Service’s Motion for Expedited Proceeding is denied.

7. In the event that Public Service sells any Renewable Energy Credits subsequent to the date of this Order, the transaction shall be subject to whatever regulatory treatment, including sharing percentages, is determined in this matter.

8. The time for Commission decision in this matter is extended to and including March 31, 2010.

9. Public Service shall work with parties to file with the Commission 14 days after the effective date of this Order, a schedule for intervenor’s answer testimony and exhibits, as well as rebuttal and cross-answer testimony and deadlines for statements of position and any settlement agreement.  This filing shall also address the discovery procedures applicable to this matter.

10. Hearings for this proceeding will be held as follows:

DATES:
January 28 and 29, 2010
TIMES:
9:00 a.m. to 5:00 p.m. on the 28th and  
 

9:00 a.m. to 12:00 p.m. on the 29th
PLACE:
Commission Hearing Room
 

1560 Broadway, Suite 250
 

Denver, Colorado

11. All pre-trial motions, corrections to testimony, estimates of cross-examination times, and an agreed upon order of witnesses and marking of testimony and exhibits shall be filed by January 21, 2010.

12. Parties shall provide service electronically, as discussed above. 

13. Parties shall file testimony, exhibits, and stipulations and settlements with the Commission in both hard copy and executable electronic format.

14. An Administrative Law Judge is assigned to settle any discovery disputes between parties as discussed above.

15. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS' WEEKLY MEETING
September 2, 2009.
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