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I. By the commission

A. Statement  

1. On July 1, 2009, Black Hills/Colorado Electric Utility Company, LP, doing business as Black Hills Energy (Black Hills Energy), filed a Verified Application seeking approval of its 2010 Qualifying Retail Utility Compliance Plan (Application).  On July 2, 2009, Black Hills Energy filed corrected pages 5 and 14 of its 2010 Qualifying Retail Utility Compliance Plan.  These filings commenced this proceeding.  

2. On July 2, 2009, the Commission issued a Notice of Application Filed (Notice).  The Notice established an intervention period.  It required petitions for interventions to be filed on or before August 3, 2009.  The Commission has not received notice of any interventions by interested parties.  

3. The Renewable Energy Standard (RES) is part of the Rules Regulating Electric Utilities, 4 Code of Colorado Regulations (CCR) 723-3-3650 through 3665.  The Commission originally adopted the RES Rules as a result of Amendment 37, which was passed by Colorado voters on November 2, 2004. The RES Rules were amended after House Bill 07-1281 became effective on March 27, 2007. 
4. Qualifying Retail Utilities (QRUs) operating in Colorado, such as Black Hills Energy, generally are required to generate, or cause to be generated, electricity from eligible energy resources in the following minimum amounts: 5 percent of their retail electricity sales in Colorado for the years 2008 though 2010; 10 percent of their retail electricity sales in Colorado for the years 2011 through 2014; 15 percent of their retail electricity sales in Colorado for the years 2015 through 2019; and 20 percent of their retail electricity sales in Colorado for the years 2020 and thereafter.  See § 40-2-124(1)(c)(I), C.R.S.  Of the amounts above, at least 4 percent must be derived from solar electric generation technologies.  At least one-half of this 4 percent shall be derived from solar electric technologies located on-site at customer facilities.  See § 40-2-124(1)(c)(II)(A), C.R.S.  
5. The Commission evaluates a QRU’s performance in implementing the RES Standard through two separate filings: (1) a Compliance Plan; and (2) a Compliance Review Report.  Rule 3657 requires an investor-owned QRU to file a Compliance Plan annually on or before July 1 detailing how it intends to comply with the RES Rules during the upcoming year.  Subparagraphs (I)(A) through (I)(J) and (II) through (VII) of Rule 3657(a) describe what the Compliance Plan should address at a minimum.  Rule 3657(b) states that the Commission shall either approve an investor-owned QRU’s Compliance Plan or order modifications. 
6. Black Hills Energy acknowledges that it has read and agrees to abide by the provisions of Rules 3002(b)(IV) through (VI) of the Commission’s Rules Regulating Electric Utilities, 4 CCR 723-3.

II. DISCUSSION AND CONCLUSION  
7. Black Hills Energy is engaged in generating, selling, and distributing electric energy and power to its customers located in its certificated service areas in Colorado.  Black Hills Energy is a "public utility," as that term is defined in § 40-1-103(1), C.R.S., and is subject to the jurisdiction of the Commission with respect to the electric utility service that it provides in Colorado.  

8. Black Hills Energy provides retail electric service to approximately 93,000 customers in Colorado.  Pursuant to Rule 4 CCR 723-3-3652(k), Black Hills Energy is a QRU.  

9. Pursuant to Rule 4 CCR 723-3-3657(a), Black Hills Energy is required to file an application that contains "its proposed plan detailing how the QRU intends to comply with [the Renewable Energy Standard Rule, 4 CCR 723-3-3650 et seq.,] during the next compliance year."  Rule 4 CCR 723-3-3657 establishes the content of the Application.  In this docket, Black Hills Energy seeks a decision approving its 2010 QRU Compliance Plan (2010 Compliance Plan) as set out in the Application and Appendices.

10. The essential elements of the 2010 Compliance Plan continue Black Hills's 2009 Compliance Plan, which was approved by the Commission in Decision No. R09-0400.  Thus, Black Hills Energy has experience implementing the plan and meeting the RES Rules.

11. The Commission notes that although the Black Hills 2010 Compliance Plan complied with existing Commission Rules regarding the RES when filed on July 1, 2009, the filed plan does not comply with Colorado Senate Bill 09-051, which amended § 40-2-124, C.R.S., and became effective September 1, 2009, and the subsequent Commission Decision Adopting Emergency Rules adopting Senate Bill 09-51 changes, Decision No. C09-0930 (August 26, 2009) in Docket No. 09R-618E (the Emergency Rules).  Although not complying with the Emergency Rules, the Commission does not believe this omission supports rejecting the application or requires a hearing.  Black Hills Energy can amend the 2010 Compliance Plan as needed to accommodate Decision No. C09-0930 (August 26, 2009).

12. The Commission notes the Black Hills’ Energy Energy Resource Plan is currently active in Docket No. 08A-346E and this will determine resource selection in future years, including years within the ten-year plan period required for the 2010 Compliance Plan.  The outcome of Docket No. 08A-346E will most likely influence renewable energy resource acquisitions in the future but should have no impact on year 2010 compliance activity.  Future compliance plans filings can address the outcome of Docket No. 08A-346E.

III. ORDER

A. The Commission Orders That:

1. The 2010 Renewable Energy Standard Compliance Plan filed by Black Hills/Colorado Electric Utility Company, LP, doing business as Black Hills Energy (Black Hills Energy) on July 1, 2009, and amended on July 2, 2009, is deemed complete and is granted approved with the following modifications and clarifications:

a. We order Black Hills Energy to continue to submit monthly RES reports.

b. We order Black Hills Energy to file revised tariff sheets as required for compliance with Decision No. C09-0930 (August 26, 2009) in Docket No. 09R-618E (the Emergency Renewable Energy Standard Rules).
c. We recommend that Black Hills Energy amend the 2010 Renewable Energy Standard Compliance Plan as needed to accommodate Decision No. C09-0930 (August 26, 2009) in Docket No. 09R-618E (the Emergency RES Rules).  
2. The 20-day time period provided by § 40-6-114, C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Order.  
3. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS' WEEKLY MEETING 
August 19, 2009.
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