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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of a Joint Motion In Limine for a ruling to limit the scope of Public Service Company of Colorado’s advice letter and a request for expedited response time (Motion In Limine) filed by Wal-Mart Stores, Inc. and Sam’s West, Inc. (Wal-Mart) and the Colorado Department of Transportation (CDOT) on September 22, 2009.
  On September 23, 2009, Public Service Company of Colorado (Public Service or Company) filed a Response opposing the request for expedited response time to the Motion In Limine.  

2. In addition, City of Boulder; City and County of Denver; Cities of Arvada, Aurora, Breckenridge, Centennial, Frisco, Golden, Greeley, Greenwood Village, Lakewood, Littleton, Louisville, Superior, Thornton, Westminster, Wheat Ridge, and the Town of Poncha Springs (collectively Local Governments) jointly; Copper Mountain, Inc., Intrawest/Winter Park Operations Corporation (IWPOC), and Vail Summit Resorts, Inc., jointly; and Colorado Energy Consumers (CEC) filed responses in support of the Motion In Limine.  

3. Finally, NAIOP, the Commercial Real Estate Development Association, Colorado Association of Home Builders, Denver Metro Building Owners and Managers Association, Forest City Stapleton, Inc., Fitzsimons Developer, LLC, LUI Denver Broadway Office, LLC, LUI Denver Broadway, LLC (collectively NAIOP et al.) also filed a response to the Motion In Limine.
  

4. Being fully advised in the matter and consistent with the discussion below, we establish a procedural schedule related to the Motion In Limine and related pleadings.

B. Findings and Conclusions

5. The Motion In Limine generally contains the following arguments: (A) that the notice provided by Public Service of its advice letter filing does not comply with Colorado law or the Commission’s rules; (B) that the Environmental and Easement Tariff additions proposed in the advice letter conflict with Article XI of the Colorado Constitution; (C) that the proposed Environmental and Easement Tariff additions proposed in the advice letter conflict with federal and state environmental laws; and (D) that the Environmental and Easement Tariff additions are beyond the scope of a rate case before the Commission.  In their joint response in support of the Motion In Limine, City and County of Denver, City of Boulder, and the Local Governments also argue that the proposed environmental tariff additions conflict with the current franchise agreements between at least some of these governmental entities and Public Service.  

6. As to the request for shortened response time, Wal-Mart and CDOT point out that pre-filed Phase II Answer Testimony is due October 2, 2009 and argue that the parties should not be required to devote resources necessary to draft testimony and pursue discovery on issues that, in their opinion, have no place in this rate proceeding.  

7. In its Response opposing the request for an expedited response time to the Motion In Limine, Public Service states that Wal-Mart and CDOT have not stated good cause for seeking expedited response time to the Motion In Limine.  Public Service contends that Wal-Mart and CDOT could have filed the Motion In Limine at any time after their interventions were granted in June 2009, rather than waiting ten days before Answer Testimony is due. Public Service further states that it needs time to research the issues raised by Wal-Mart and CDOT and that it should be afforded the full time period allowed by the Commission’s rules to do so.  

8. We agree with Public Service that Wal-Mart and CDOT have not stated good cause for an expedited response time to the Motion In Limine and that these parties could have filed the Motion In Limine at an earlier time.  We agree that shortening response time to the Motion In Limine—presumably so that a Commission ruling on the merits of the motion would come before the October 2, 2009 deadline for filing Phase II Answer Testimony—would deny Public Service a meaningful opportunity to respond to the issues raised. We therefore deny the request to shorten response time to the Motion In Limine in such a manner.  

9. We will also maintain the October 2, 2009 deadline for filing Answer Testimony on all Phase II issues at this time.  However, we may entertain a modified testimony filing schedule worked out by the parties if the hearing dates presently set for Phase II issues are not affected.

10. We separate the legal arguments raised in the Motion In Limine and related pleadings in two groups: (1) the issues related to sufficiency of the advice letter and the notice provided by Public Service; and (2) the issues related to legality and merit of the Environmental and Easement Tariff additions proposed in the advice letter.  This is because the issues in the first group arguably pertain to the entire docket, while the issues in the second group pertain only to the Environmental and Easement Tariff additions proposed by Public Service.

11. We find good cause to shorten response time for Public Service to respond to the first group of issues since these issues impact the entire rate proceeding.  We specifically request that the Company address the sufficiency of Advice Letter No. 1535-Electric in light of both statutory requirements and the Commission’s rules and the sufficiency of the customer notice in light of both statutory requirements and the Commission’s rules.
  We will set October 1, 2009 as the deadline for Public Service to file a response on these issues.    

12. We also find that a ruling on the merits with respect to the second group of issues may be predicated, to some extent, on the evidence introduced by the parties.  Therefore, it is not clear, at this time, whether it is more appropriate to reserve a ruling on the merits of the second group of issues until after the hearing on Phase II issues or to establish a separate briefing schedule on these issues that would permit resolution of the second group of issues prior to hearing.  We also note that some of the parties in this docket that have not yet weighed in on the second group of issues may still wish do so.
  We therefore invite the parties that support the arguments raised in the Motion In Limine and/or the Joint Motion for Partial Summary Judgment, related to legality and merit of the Environmental and Easement Tariff additions proposed in Public Service’s advice letter to file a pleading setting forth their position and argument.  The deadline for submitting supportive pleadings, motions, and arguments shall be on or before October 8, 2009.  

13. Following receipt of these pleadings, we will set a deadline by which Public Service and any other party supporting the proposed Environmental and Easement Tariff additions can file responses opposing the relief sought in the Motion In Limine, the Joint Motion for Partial Summary Judgment, and other similar pleadings filed on or before October 8, 2009. The response time to the Motion In Limine, the Joint Motion for Partial Summary Judgment, and other similar pleadings is therefore extended to a date that will be established in a future Commission order.  The response time we ultimately set will take into account, to the extent possible, the preexisting deadlines in this docket.  

II. ORDER

A. The Commission Orders That:

1. The request for an expedited response time contained in the Joint Motion In Limine for a ruling to limit the scope of Public Service Company of Colorado’s (Public Service) advice letter request (Motion In Limine) filed on September 22, 2009 by Wal-Mart Stores, Inc. and Sam’s West, Inc. and the Colorado Department of Transportation is denied.

2. The deadline for Public Service to address the sufficiency of Advice Letter No. 1535-Electric in light of both statutory requirements and the Commission’s rules and the sufficiency of the customer notice in light of both statutory requirements and the Commission’s rules is October 1, 2009.

3. The deadline for intervening parties to file Answer Testimony on all Phase II issues is October 2, 2009.

4. The deadline for the parties to file pleadings supporting the arguments raised in the Motion In Limine and/or the Joint Motion for Partial Summary Judgment, related to legality and merit of the Environmental and Easement Tariff additions proposed in Public Service’s advice letter is October 8, 2009.
5. The response time for the parties to file pleadings opposing the relief sought in the Motion In Limine, the Joint Motion for Partial Summary Judgment, and other similar pleadings is extended to a date that will be established in a future Commission order.

6. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ DELIBERATIONS MEETING 
September 24, 2009.
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� Wal-Mart and CDOT initially filed the Motion In Limine on September 22, 2009.  These parties filed a corrected version on September 23, 2009, to reflect revised formatting and the correction of a few typographical errors.


� On September 24, 2009, Copper Mountain, Inc.; IWPOC; Vail Summit Resorts, Inc.; and CEC also filed a Joint Motion for Partial Summary Judgment.


� In the Motion In Limine, Wal-Mart and CDOT refer to the Commission rules that pertain to applications, which are inapplicable in an advice letter proceeding.  Therefore, Public Service should address these issues in light of the rules that apply to advice letters.


� In their Joint Motion for Partial Summary Judgment, Copper Mountain, Inc.; IWPOC; Vail Summit Resorts, Inc.; and CEC make the arguments related to the second group of issues.  
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