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I. BY THE COMMISSION

A. Background

1. On March 18, 2009, we issued a Notice of Proposed Rulemaking (NOPR) by Decision No. C09-0319.  
2. On April 30, 2009, a Motion for Clarification of Decision No. C09-0319, Motion for Extension of Time to Submit Comments and Motion for Waiver of Response Time was filed jointly by Atmos Energy Corporation (Atmos); Xcel Energy (Xcel); SourceGas Distribution, LLC (SourceGas); and Black Hills/Colorado Gas Utility (Black Hills).  In Decision No. C09‑0467 we extended the schedule for response time, established a second hearing date of June 18, 2009, and announced a technical conference for May 22, 2009, to address the issues raised in the motion.   
3. A technical conference was conducted by Commission Staff for May 22, 2009.  At the conference Staff addressed: the rationale underlying the NOPR; how the discount rate and bonus calculation interact; and the issues raised in the motion for clarification.  In attendance at the workshop were representatives of Atmos, Black Hills, Colorado Natural Gas, Inc. (CNG), the Colorado Office of Consumer Counsel (OCC), Xcel Energy/Public Service Company of Colorado (Public Service) and SourceGas.
4. The basis and purpose of the proposed rulemaking is to define the term “discount rate” and to clarify the bonus structure set forth in the existing rules.  These proposed amendments further enable the implementation of § 40-3.2-103, C.R.S., enacted in 2007.
5. We requested that interested persons file comments no later than June 8, 2009, in Decision No. C09-0467.  We took additional general comments at a hearing on June 18, 2009.  Seven parties provided written or oral comments, including: Atmos, Black Hills, CNG, OCC, Eastern Colorado Utility (Eastern), Public Service and SourceGas.

B. Rule 4751: Establishing a Discount Rate for Gas DSM

6. The NOPR proposed the use of a “societal” discount rate, reflecting that the source of the DSM funds is the ratepayers (“society”).  The funding of DSM programs by ratepayers is roughly analogous to the government collecting revenue to support a government-initiated energy efficiency program.  Thus, the federal government’s societal discount rate, presented in OMB Circular A-94, was proposed as the gas DSM discount rate.

7. Black Hills commented that it agrees with the definition of discount rate proposed in the NOPR.  Black Hills contends that a societal discount rate is preferable for gas DSM since a societal total resource cost (TRC) test is being used to evaluate gas DSM.
  Black Hills offers The National Action Plan for Energy Efficiency as supporting this contention.  Further, Black Hills comments that the issue of intergenerational equity (regarding the costs and benefits of DSM accruing over time) is best addressed through a societal discount rate, and presents The California Standard Practice Manual as supporting this position.  Specifically, Black Hills contends that a weighted average cost of capital (WACC) discount rate will undervalue future benefits and overvalue current costs.

8. Black Hills also expressed support for using the same discount rate for determining the forecasted and actual benefits of the DSM programs, as well as the bonus calculation.

9. SourceGas expressed support for the societal discount rate.  SourceGas commented that the societal rate correlates with the Commission’s use of a societal test, (the “modified Total Resource Cost” test).  SourceGas contends that WACC undervalues future societal costs and benefits and that there is an insignificant amount of avoided capital investment resulting from gas DSM.  It also commented that after-tax WACC does not appropriately value risk, since the risk reflected in a WACC rate does not reflect the relatively low risk associated with funding DSM through contemporaneous recovery from ratepayers.

10. OCC commented that the purpose of a discount rate is to assist in comparing DSM to supply side resources for both electric and gas utilities.  OCC noted that the discount rate for supply side resources has historically been the utility’s time value of money.  OCC further commented that gas and electric DSM programs do not differ in any meaningful way, so that the same discount rate (after-tax WACC) should be used for both.  OCC also commented that some avoided (upstream) capital expenditures do result from gas DSM and that the funds used to carry out gas DSM are not truly society’s, but the utility’s.

11. Public Service commented that no changes should be made to the existing gas DSM rules until the utilities have completed a program cycle.  Public Service also commented that the discount rate needs to match the “cost of money” for the entity making the investment, which, in the case of gas DSM, is the utility.  Public Service contends that otherwise the general ratepayer will be inappropriately subsidizing DSM.  Public Service also commented that electric and gas DSM programs should continue to use the same methodologies for calculating cost effectiveness.  For these reasons, Public Service advocates for the continued use of a discount rate based on after-tax WACC.

12. In the original gas DSM rulemaking (see Docket No. 07R-371G, Decision No. C08-248, paragraph 31), the Commission notes that the purpose of the bonus formula is to provide “a reasonable balance between the competing objectives, (sic) of motivating utility DSM performance across various utilities, acknowledging the occurrence of some lost revenues due to DSM and encouraging utilities to meet, if not exceed, their energy targets.”  We find that in order to determine the appropriate discount rate, we must first understand the impact of the discount rate on the bonus amount, as defined in Rule 4754(g)(III), and how that affects achievement of the stated purpose of the bonus.
13. Comments received from several utilities during this rulemaking indicate that the current bonus formula, combined with an after-tax WACC discount rate, yields a bonus amount that does not balance the competing objectives mentioned above.  (See the Initial Comments of Black Hills as well as the oral comments of Black Hills and SourceGas.)  In other words, the bonus under the current circumstances is insufficient to both motivate DSM performance and acknowledge lost revenues.

14. We note that there are two potential remedies to this insufficiency: (1) change the discount rate to a lower value, such as the value proposed in the NOPR, thereby increasing the maximum potential bonus; or (2) connect the bonus only with the objective of motivating performance and address the lost revenue acknowledgement separately (outside of the bonus calculation).  We find that it is not sound policy to adjust the discount rate for the purpose of increasing the maximum potential bonus.  Further, we find there is value in maintaining continuity in the discount rates used throughout the regulated energy utilities.  Thus, we conclude that the after-tax WACC is the most appropriate discount rate to use in DSM program calculations.  We further conclude that the issue of the sufficiency of the potential bonus available to gas utilities needs to be addressed, as discussed below.  We find that the language in Rule 4751(e) shall be modified to define “discount rate” as the utility’s after-tax WACC. 
C. Rule 4754: The Bonus Calculation (and the 50% “Bonus Factor”)

15. The NOPR proposed that the current bonus calculation formula be modified by including a “Bonus Factor.”  The value of this factor is set in the NOPR at 0.5.  The NOPR proposed multiplying the result of the existing formula by this factor to yield the percentage of Net Economic Benefits that the utility can retain as a bonus.  The intent of the Bonus Factor is to mitigate an excessive increase in the bonus that would likely result from changing the discount rate from after-tax WACC to a societal rate.

16. Black Hills commented that reducing the bonus earned, through the Bonus Factor, is counter to encouraging the utility to pursue cost effective energy savings.  Black Hills references Decision No. C08-0066, specifically the two intended purposes of the bonus: “a performance incentive and acknowledgment of the lost revenue potentially resulting from implementing a DSM program.”
  Black Hills provided data showing that its bonus, under either existing Commission policy or under the proposed rules, will not cover its anticipated lost revenue resulting from DSM.

17. Black Hills further commented that the proposed rule should be changed to allow the Bonus Factor to be utility-specific and that this factor be set at 1.0 in order to implement the bonus as designed in the original Gas DSM rules.

18. OCC proposed that the entire language concerning a Bonus Factor be deleted from the proposed rule in conjunction with the Commission adopting the WACC for the discount rate.

19. Public Service commented that the Bonus Factor modification to the bonus calculation undermines the incentive to pursue gas DSM programs and, therefore, recommended that it not be included in the formula.

20. SourceGas commented that the proposed Bonus Factor should be rejected by the Commission as inappropriate and inconsistent with state statute.  SourceGas also commented that locking in a factor at the proposed 50% value appears to reflect current financial reality (where after-tax WACC is about twice the societal rate); yet, this ratio is likely to change with time.

21. Comments received during the hearing reinforced a concern that the existing bonus calculation formula has not been allowed to operate for one full cycle, and thus, it is premature to consider modifications at this time.

22. The comments concerning the need to let the current formula operate for a cycle are compelling.  The current formula was designed to provide a reasonable and sufficient bonus, in terms of incentive and offsetting lost revenue.  Further, it is difficult to determine a precise value for the Bonus Factor, given a lack of actual data concerning bonuses and lost revenue.  Yet, we find that several utilities
 are awaiting direction on which the discount rate to use for 2010 and that the comments received lead us to conclude that there is a deficiency in the current formula, as discussed below.
23. As noted, the primary purpose of the Bonus Factor is to temper the maximum potential bonus, in response to the impact of the societal discount rate upon the bonus.  Based upon our conclusion in paragraph 14 to use the after-tax WACC discount rate for all gas DSM calculations, the Bonus Factor is no longer relevant.  Thus, we find that the proposed language change in Rule 4754 (g)(III) shall not be adopted.
D. Rules 4753 and 4754: Addressing Bonus Insufficiencies through a Separate Filing

24. Black Hills Energy, in its Gas DSM Plan Application (Docket No. 08A-431G) proposed a “Revenue Normalization Mechanism” to recover the lost revenue it anticipated occurring as a result of DSM.  In response to a Motion for a Declaratory Order, this item was removed from the proceeding by the administrative law judge, on the basis that lost revenue cannot be defined as a “cost” of DSM and recovered through the DSMCA and that the intent of the bonus is, in part, to address the financial impact of DSM upon gas utility operations.
  

25. The rationale underlying the language proposed in the NOPR is that (1) each utility has unique circumstances regarding its rate design, and (2) given these unique circumstances, the current bonus calculation may not provide adequate incentive and compensation to each utility.  Specifically, each utility is recovering different portions of fixed costs through volumetric charges.  Thus, it is impractical to create a “one-size-fits-all” approach to lost revenue recovery in rules.  The change proposed in the NOPR is based on the premise that each utility is best situated to propose a method to the Commission concerning its cost recovery needs.

26. In its filed comments, Black Hills proposed that lost revenue calculations resulting from DSM be based upon the “deemed savings”
 values approved in each utility’s plan.  Black Hills contended that such an approach will avoid the controversies and expenses associated with calculating and adjudicating specific lost revenue values.  Further, Black Hills also proposed that the Commission entertain, in the separate filings, both full revenue normalization mechanisms as well as calculated lost revenue specific mechanisms.

27. OCC commented that the proposed language should be revised to remove any appearance of prejudgment associated with the term “is encouraged to” regarding filing a separate application.  OCC proposed substituting the word “may.”

28. SourceGas commented that the proposed approach will be administratively inefficient, since it will require upwards of six filings (one from each regulated gas utility) in order for the Commission to enact the policy.  SourceGas also commented that this proposed approach is unwarranted and that instead the rules should add a component to the Gas DSMCA addressing lost revenue.

29. Various parties commented at the workshop and hearing that the proposed language [Rule 4754(g)(I)] does not provide any direction for how the lost revenue calculations are to be performed.  These parties also contended that this lack of definitive direction is likely to yield litigious and expensive Commission proceedings.

30. We conclude that all parties agree that the lost revenue resulting from gas DSM needs to be addressed.  We also conclude that the language proposed in the NOPR in Rule 4754(g)(I) does not sufficiently address this issue, in that it defers the matter to a separate proceeding without providing additional direction regarding how the lost revenue calculation is to be made.  Therefore, we find that the proposed language changes in the NOPR concerning Rule 4754(g)(I) shall not be adopted.

31. We concur with Black Hills’ proposed use of “deemed savings” as an agreed-upon value for calculating lost revenue.  This approach will serve the purpose of determining the actual number of therms not sold as a result of DSM, and without an additional administrative burden, especially since this value is already a requirement of the annual report each utility will file with the Commission.  Specifically, pursuant to Rule 4754, each utility is required to report the number of therms saved by DSM, based upon approved deemed savings values and factoring in any measurement and verification activities undertaken.  

32. We note that the proposal to use deemed savings does not address the cost to be associated with each therm saved, (e.g., the fixed cost lost revenue per therm).  We find that the per-therm lost revenue value is critical to calculating an amount to be recovered, and that this value is specific to each utility.  We thus conclude that each utility shall be directed to file with the Commission a proposed per-therm lost revenue value along with calculations supporting this value.  This filing is to occur before January 1, 2010.  For subsequent years this value shall be presented to the Commission as part each utility’s DSM Plan Filing as set forth in Rule 4753.  We have modified the language in that rule accordingly.

33. We find that it is appropriate to revisit the objectives for the bonus communicated by the Commission in paragraph 31 of Decision No. C08-248.  Specifically, we conclude that the bonus shall have the singular objective of providing a performance incentive connected to achieving and exceeding DSM energy and savings targets, as set forth in Rule 4753.
34. We conclude that the second objective of acknowledging financially the lost revenue resulting from DSM shall be addressed separate from the bonus calculation.  We find that calculating a value that acknowledges revenue lost due to DSM shall be based upon actual therm savings resulting from DSM, as reported to the Commission, and the per-therm value approved by the Commission that represents the utility’s portion of fixed costs recovered through therm sales.  We have modified the language in Rule 4754(g)(I), subparts (A) through (F), to reflect how lost revenue shall be acknowledged.
II. ORDER

A. The Commission Orders That:

1. The Commission adopts the amendments to Rules regarding Natural Gas Demand-side Management, attached to this Order as Attachment A.

2. The rules shall be effective 20 days after publication by the Secretary of State.

3. The opinion of the Attorney General of the State of Colorado shall be obtained regarding the constitutionality and legality of the rules.

4. A copy of the rules adopted by the Order shall be filed with the Office of the Secretary of State for publication in The Colorado Register.  The rules shall be submitted to the appropriate committee of the Colorado General Assembly if the General Assembly is in session at the time this Order becomes effective, or to the committee on legal services, if the General Assembly is not in session, for an opinion as to whether the adopted rules conform with § 24-4-103, C.R.S.

5. The 20-day time period provided by § 40-6-114(1), C.R.S. to file an application for rehearing, reargument or reconsideration shall begin on the first day after the effective date of this Order.

6. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ DELIBERATION MEETING
July 23, 2009
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� Black Hills comments that Colorado’s use of a “modified TRC” test is a societal test due to the inclusion of avoided emissions and non-energy benefits.





�C08-0066, Paragraph 7(e) 


� See C09-0016, C09-0028 and C09-0029, where the Commission established discount rates for use in 2009, yet, does not establish a rate for use in 2010.


� See Decision No.  R09-0059-I, section IV.


� "Deemed savings" are the calculated estimate of energy that will not be consumed as a result of the DSM program or measure.
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