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I. BY THE COMMISSION
A. Statement

1. This matter comes before the Commission for consideration of exceptions to Recommended Decision No. R09-0549 (Recommended Decision) filed by Staff of the Colorado Public Utilities Commission (Staff), Public Service Company of Colorado (Public Service or Company), the Office of Consumer Counsel (OCC), and Interwest Energy Alliance (Interwest) on June 11, 2009.  On June 25, 2009, Western Resource Advocates (WRA) and Public Service filed responses to exceptions filed by the other parties.  In addition, we address the level of solar incentives available to tax-exempt entities upon our own motion.  Now, being fully advised in the matter and consistent with the discussion below, we grant exceptions, in part, and deny, in part.

B. Procedural History

2. On December 1, 2009, Public Service filed an application requesting approval of its 2009 Renewable Energy Standard Compliance Plan (2009 Compliance Plan).  By Decision No. C09-0019, the Commission granted the interventions of CF&I Steel, L.P., doing business as Rocky Mountain Steel Mills and Climax Molybdenum Company; Colorado Solar Energy Industries Association (CoSEIA); Interwest; Ms. Nancy LaPlaca; and WRA and noted the interventions of the Governor’s Energy Office; the OCC; and Staff.  In the same decision, the Commission assigned this matter to Commissioner Matt Baker as Hearing Commissioner.  Further, in Decision No. R09-0074-I, the Hearing Commissioner found good cause to grant the untimely Petition to Intervene of Ms. Leslie Glustrom filed on January 8, 2009.

3. By Decision No. R09-0050-I the time for a Commission decision in this matter was extended to and including August 5, 2009.  Public Service then provided a notice of waiver of statutory time limit on July 31, 2009 in order to accommodate the need to coordinate deliberations in this docket with deliberations in the Renewable Energy Standard (RES) rulemaking, Docket No. 08R-424E. 

4. The Hearing Commissioner held an evidentiary hearing in this matter starting on April 6, 2009 and concluding on April 8, 2009.  
5. The Hearing Commissoner issued Decision No. R09-0549 on May 22, 2009.  In this Decision, we will not reiterate the findings and conclusions made by the Hearing Commissioner, but will address them as necessary in conjunction with the arguments made by the parties on exceptions. 
C. Discussion

1. Use of a Public Service Internal Auditor

6. The hearing Commissioner directed Public Service to hire an independent auditor to verify the accuracy of its internal Renewable Energy Credit (REC) tracking system as provided by Rule 3659(l)(IV).
  Public Service asks in its exceptions if the Company could use the Xcel Energy internal auditing group.  The Company states that this group would be able to complete the task more quickly, at less cost and without any charges to the Renewable Energy Standard Adjustment (RESA) account.  Further, this group is independent as it reports directly to the Chief Executive Officer (CEO) of Xcel Energy and is structured according to the International Standards for Professional Practice and Internal Auditing.

7. We grant Public Service’s request and further find that independence is maintained in accordance with the rule requirement since the auditor proposed by the Company reports directly to the CEO of Xcel Energy and is structured according to the International Standards for Professional Practice and Internal Auditing requirements.  In summary, we believe, based on the specific facts presented by Public Service, that the use of Public Service’s internal auditing group complies with Rule 3659(l)(IV).

2. Allocation of Funds Among Large, Medium, and Small Solar Programs

8. Interwest continues to argue that funds for the large, medium, and small on-site solar programs should be allocated on the basis of revenue collected.  Currently, small (<10kW) solar systems which are typically installed on residential customer sites receive more than 80 percent of the on-site solar funding, but the residential class accounts for only 37 percent of the RESA fund collections.  The Hearing Commissioner had generally endorsed Interwest’s position
 that the large, medium, and small on-site solar programs should have distinct budgets but he determined it was premature to adopt the recommendation of Interwest witness Gilliam which was to use the proportion of residential electric revenue to total retail electric revenue as a proxy for funding the incentives in the under 10 kW category with the remainder going to the over 10 kW segments.
  Interwest went on to state that additional funds for the small on-site solar program could be achieved through securitization of funds dedicated to the small solar program as presented by CoSEIA.  

9. Public Service responded to Interwest’s exception agreeing that the designation of budgets may have merit but, as ordered by the Hearing Commissioner, the Company would prefer to wait until 2010 before introducing any allocation methodology.  Public Service noted that it was still working through the 2008 application bubble which resulted from the change in On-site Solar REC (SO-REC) payment.

10. We deny Interwest’s request to modify the Recommended Decision on this issue.  We agree with the Hearing Commissioner’s finding.  Interwest has not provided any additional arguments.  We see no reason to predetermine the small, medium, and large on-site solar program budget in this docket.  We therefore, affirm the finding of the Recommended Decision that some allocation of funds may be necessary but any specific allocation shall be the subject of a future proceeding.

3. Specific Compliance Dates for Filing ECA True-up and HomeSmart Policies 

11. Staff’s exceptions raise the concern that no specific date was established for the Company to revisit the true-up of costs for eligible energy using the Electric Commodity Adjustment (ECA) deferred account, which treatment the Hearing Commissioner approved in paragraph 63 of the Recommended Decision.

12. Staff further points out that Public Service also agreed to provide the Commission copies of its policies and procedures that demonstrate its commitment not to share market or bid information and to establish adequate controls between Public Service and its unregulated HomeSmart subsidiary.
  The Hearing Commissioner had accepted the Company’s offer but no deadline for filing was mentioned.
  

13. Staff requests that the Commission establish a date certain for both these items and suggests that Public Service file the referenced HomeSmart policies within two months of the Commission’s final order in this docket.

14. We agree with Staff that specific dates should be assigned for these two items.  With regard to the ECA-RESA true-up we modify the second sentence in paragraph 63 of the Recommended Decision as follows: (underlined text to be added)

Hearing Commissioner suggests, however, that after Public Service gains a couple of years’ experience with the impact of wind and solar production variability, the issues surrounding the true-up of actual eligible energy costs should be revisited once again in its 2011 RES Compliance Plan to ensure that charges against the RESA continue to be developed consistently with all elements of the net retail rate impact calculation.
15. We also adopt Staff’s proposal on the filing of the HomeSmart related policies and order Public Service to file the Company’s policies and procedures that demonstrate its commitment not to share market or bid information and to establish adequate controls between Public Service and its unregulated HomeSmart subsidiary within two months after the effective date of the Commission’s final order in this docket.

4. Solar Incentives Available to Tax-exempt Entities

16. Upon our own review of the Recommended Decision it became apparent that the Recommended Decision does not address Public Service’s withdrawal of a proposed $2.90 solar rebate for tax-exempt entities.

17. In 2008, the United States Federal Government passed a tax rebate program for solar installations which prompted Public Service to lower its small program, on-site solar rebate offer from $2.50 to $1.50 in order to essentially maintain the same level of incentive.  The incentive, however, did not remain level for tax-exempt entities who could not take advantage of the federal program.  On page 2 of its application Public Service initially proposed to increase the SO-REC rebate payment to $2.90 per watt for tax-exempt entities.  

18. Staff opposed this rebate level arguing that the Company did not provide sufficient information regarding market size, need, or program specifics despite Staff‘s numerous discovery requests.  Staff recommends both through testimony and in its statement of position that the issue taken up as part of the 2010 plan.  

19. Public Service did not respond directly to Staff in its rebuttal testimony but did say that the Company was waiting to see the impact of the new stimulus bill and other federal legislation as well as the results of the Colorado legislative session before offering any such rebate.  The Company mentioned that an increased SO-REC payment for this market segment may not be necessary.  Then, in its statement of position Public Service withdrew its proposal.
  The Recommended Decision was then silent to this point.

20. We agree with Public Service’s assertions in this docket and the assertions of others that the Company is at liberty to offer whatever price is sees fit for SO-RECs under § 40-2-124(g)(III), C.R.S.  However, we note that tax-exempt entities cannot take advantage of any federal program.  Recognizing that tax-exempt entities are disadvantaged by the lowering of the solar rebate, we find it appropriate to maintain a consistent level of incentive.  Therefore we adopt a rebate for tax exempt entities of at least $2.50 per watt and request that the issue be taken up in the Company’s 2010 RES Compliance Plan filing. 

5. Clarification of Parties’ Position’s on Banking

21. Interwest takes exception with the phrase “entire RESA budget” in paragraph 42 of the Recommended Decision and states that it should read “2% of retail electric revenue”.
  The difference being that the RESA budget may include funds beyond the 2 percent of retail electric revenue such as benefits from wind projects which have negative incremental costs and Windsource revenues.  These funds would be available to other eligible resources.  Interwest goes on to make an additional statement that it does not oppose “banking”; rather it states that any excess funds available either through Windsource, negative incremental costs, or through shortfalls in customer uptake in the on-site solar program can and should be banked for future use.

22. Staff also disagrees with the Hearing Commissioner about how he characterized their position on “banking” in paragraph 43 of the Recommended Decision.
  In its exceptions Staff noted that it did not present testimony on “banking” but wishes to clarify that it does not oppose “banking” as long as it is in accordance with Rule 3661(h)(II) which requires that the utility limit renewable acquisitions so that the retail rate impact is not exceeded in the first compliance year.  Staff recognizes though that “banking” is required in order to invest in large projects and supports that a utility should not be permitted to exceed the RESA budget except for Commission approved projects.   

23. We grant Interwest’s exception to the Hearing Commissioner’s account of its position on “banking” and modify paragraph 42 of the Recommended Decision as follows: (underlined text to be added and text to be deleted is struck through)

Interwest argues for dedicating the entire RESA budget 2 percent of retail electric revenue to the acquisition of solar resources and thus implicitly opposes the banking elements of Public Service’s plan for is RESA budget.

24. With regard to Interwest’s additional statement on “banking”, we find that this goes beyond what Interwest stated in the record of the docket and that no further action is necessary to clarify Interwest’s position.

25. Turning to Staff’s position on “banking”, we find that striking paragraph 43 of the Recommended Decision in its entirety would remedy Staff’s exception on this matter.  Paragraph 43 of the Recommended Decision is stricken.

6. Banking in Years 2010 and 2011

26. The Hearing Commissioner concluded in paragraph 45 of the Recommended Decision that, “. . . a delay in the banking of RESA funds would allow for more funds to be committed to on-site and Company-owned solar resources in 2010 and 2011.  Therefore, Public Service must delay its “banking” strategy in 2010 and 2011 in order to support more immediate solar acquisitions through its on-site solar programs.”  

27. The OCC raises two related issues with this: 1) it will result in the acquisition of more expensive SO-RECs; and 2) it may preclude the acquisition of larger more cost effective systems in the future. The OCC then asks that the Commission reverse this part of the decision and allow “banking” as proposed by Public Service.

28. In Public Service’s response, the Company states that its main concern with “banking” is that it is necessary in order to off-set any uncertainty with respect to the retail rate calculation.  If the Company’s “lock down” proposal were to be adopted then this uncertainty would be lessened, and Public Service would be open to spending more in 2010 and 2011.  At a minimum Public Service requests two clarifications: 1) that the Company continue to bank funds necessary to pay for existing projects such as SunE Alamosa, Greater Sandhill PV, Microgy, and Northern Colorado Wind; and 2) that the incremental cost for such projects are to be included in the retail rate impact calculation.

29. WRA states that it does not oppose spending more on renewables in 2010 and 2011, and WRA concludes that the “banking” restriction should be revisited.

30. We find that whether to “bank” is in the Company’s discretion.  That said, we encourage the Company to maintain a consistent trajectory of solar installations which has the potential to significantly decline once the current backlog of applications is worked through.

7. Time Fence

31. Staff requests clarification on whether the phrase “and existing” should be added to paragraph 53 of the Recommended Decision after the phrase “costs of new”.
  Staff apparently is asking if RESA collections should cover the incremental costs of both new and existing resources. 

32. We find that this statement relates to the “time fence” issue in Docket No. 08R-424E and that an interpretation in this docket is not important to approving the 2009 RES plan.  Therefore we will modify the sentence as follows: (text to be deleted is struck through)

That is, collections of RESA funds necessary to cover the net incremental costs of new eligible resources are capped at the 2 percent maximum as required by statute.

8. Clarification of the Maximum RESA Amount that can be Collected

The OCC takes issue with the Hearing Commissioner’s rejection of the interpretation of Rule 3661(h) and § 40-2-124(1)(g)(I), C.R.S., which caps annual collections of RESA funds.  More specifically the OCC objects to the last phrase of paragraph 52 of the 

33. Recommended Decision which reads, “as well as a cap on annual collections of RESA funds.”
  It is the OCC’s position that § 40-2-124(1)(g)(I), C.R.S., caps annual RESA collections to 2 percent of the total electric bill annually for each customer.  While the referenced paragraph relates to a party’s interpretation, it may be more accurate if the referenced text be deleted. 

34. Similarly, Staff asks for two clarifications related to RESA collections and the retail rate impact.  First, Staff asks the Commission to clarify whether a utility can collect in excess of the 2 percent retail rate impact.  Second, Staff asks whether a utility would be required to modify a plan and limit its acquisition of renewable energy if the retail rate impact were exceeded for the “first compliance year”.

35. In its response, Public Service reports that it is confused by what Staff means by the “first compliance year,” noting that each plan creates a new first year.  The Company goes on to support the Hearing Commissioner’s finding on “banking” and that the flexibility to “bank” is supported by statute and facilitates the acquisition of renewables.

We agree with the OCC that the referenced phrase may be confusing and further it is not a necessary finding for the approval of the 2009 Compliance Plan.  We therefore grant the 

36. OCC’s request and modify paragraph 52 of the Recommended Decision as follows: (text to the deleted is struck through)
As such, the Hearing Commissioner rejects the interpretations of Rule 3661(h) and § 40-2-124(1)(g)(1), C.R.S., which would otherwise establish a cap on annual expenditures of RESA funds on the net incremental costs of eligible energy resources as well as a cap on annual collections of RESA funds.

37. The above modification also addresses Staff’s concern about whether the utility can collect in excess of the 2 percent retail rate impact, which is that collections are limited to 2 percent of retail electric sales.

38. As for Staff’s second request for clarification, it is not clear what Staff meant by the “first compliance year”.  If Staff means the subject year, then, due to the fact that a plan addresses one year only, no “banking” would be possible.  Staff may mean that the Company should collect sufficient RESA funds before spending more than 2 percent of retail sales in any one year but this is not clear.  We ask Staff to clarify its position in future compliance plan proceedings.

9. Lockdown of Costs from SunE Alamosa and On-Site Solar

39. The Hearing Commissioner approved Public Service’s proposal to “lock down” the net incremental costs of SunE Alamosa and on-site solar.

40. In its exceptions, Staff argues that “locking down” costs is not transparent to ratepayers and thus hides the actual cost of renewables.  In the alternative Staff recommends that Public Service be required to identify its actual incremental costs of renewables and that the Commission specify at what point costs would be “locked down” at the time the plan is filed or when a contract is signed.

41. Public Service, in its response to exceptions, reiterates its position and discusses the sensitivity of the RESA to gas prices.  The Company further argues that its proposal does not result in costs not incurred; rather it affects how incurred costs are allocated between the ECA and RESA.  If a “lock down” is not implemented the Company states that funds would need to be set aside to account for the uncertainty associated with a recalculation required by the result advocated by Staff.  Public Service prefers to use such funds to acquire more renewable resources.  Public Service also objects to Staff’s request for actual renewable cost data, seeing no benefit if it is not going to be used to govern future acquisitions.  

42. Both Staff and Public Service present convincing arguments, each with benefits and drawbacks.  Staff’s recommendation addresses potential problems with the uncertainty in forecasting fuel prices over a 10 to 20-year period, but we agree that such changes could result in swings in the portfolio from year to year.  We do ultimately agree with the Hearing Commissioner, Public Service, and WRA that “locking down” costs provides more certainty and thus benefits the acquisition of renewables.  

43. For purposes of this docket and for SunE Alamosa and the on-site solar resources acquired so far, we uphold the Recommended Decision and “lock down” these respective costs consistent with the cost provided in the record. 

44. With respect to Staff’s alternative request for actual renewable cost information, the actual costs of individual renewable resources will be known from the contract prices.  An alternative retail rate impact calculation or a separate No-RES scenario with a different gas price would be very confusing and would not add much to the evaluation of a compliance plan.  We therefore deny Staff’s exceptions on the “lock down” issue.

II. ORDER:
A. The Commission Orders That:

1. The exceptions to Recommended Decision No. R09-0549 (Recommended Decision) filed by Public Service Company of Colorado (Public Service or Company) are granted, and Public Service shall be allowed to utilize the proposed Xcel Energy internal auditing group to verify the Renewable Energy Credit tracking system.  The clarifications requested by Pubic Service in its Brief on Exceptions with regard to “banking”, “lock down,” and “time fence” are addressed by the discussion above and only apply to the specific resources addressed in this docket.

2. On our own motion we recognize that tax-exempt entities are disadvantaged by the lowering of the solar rebate and that Public Service should maintain a consistent level of incentive.  Therefore we find that a rebate for tax exempt entities of at least $2.50 per watt to be appropriate and request that the issue be taken up in the Company’s 2010 RES Compliance Plan filing.

3. The exceptions to the Recommended Decision filed by the Colorado Office of Consumer Counsel (OCC) regarding “banking” in the years 2010 and 2011 are granted, in part, consistent with the discussion above.  We clarify that the degree to which Public Service “banks” Renewable Energy Standard Adjustment (RESA) funds is within the discretion of the Company; however, we encourage Pubic Service to attempt to maintain a healthy trajectory for the solar industry in Colorado. 

4. The exceptions to the Recommended Decision filed by the OCC and Staff of the Colorado Public Utilities Commission (Staff) regarding the maximum RESA collection amount are granted consistent with the discussion above.  Paragraph 52 of the Recommended Decision shall be modified as shown above.

5. The exceptions to the Recommended Decision filed by Staff with regard to its position on “banking” described in paragraph 43 of the Recommended Decision are granted.  Paragraph 43 of the Recommended Decision will be struck.

6. The exceptions to the Recommended Decision filed by Staff with regard to a clarification to paragraph 53 and whether new and existing resources should be a part of the calculation of incremental costs are granted, in part, consistent with the discussion above.  Paragraph 53 of the Recommended Decision shall be modified as shown above.

7. The exceptions filed by Staff to the Recommended Decision requesting firm dates for Public Service to file a true-up of actual eligible energy costs and to file policies and procedures that establish adequate controls between Public Service and its unregulated HomeSmart subsidiary is granted.  Paragraph 63 of the Recommended Decision shall be modified as shown above which will mean the true-up issue will be addressed in Public Service’s 2011 Renewable Energy Standard Compliance Plan.  Further, Public Service shall file the subject HomeSmart policies two months after the effective date of the Commission’s final order in this docket.
8. The exceptions to the Recommended Decision filed by Staff with regard to the “lock down” of costs associated with SunE Alamosa and onsite solar are denied consistent with the discussion above.
9. The exceptions to the Recommended Decision filed by Interwest Energy Alliance (Interwest) with regard to its position on ‘banking” is granted in part and denied in part consistent with the discussion above.  Paragraph 42 of the Recommended Decision shall be modified as shown above.

10. The exceptions to the Recommended Decision filed by Interwest with regard to the allocation of funding among the three solar segments are denied consistent with the discussion above.

11. The 20-day time period provided by § 40-6-114(1), C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Order.

12. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS' DELIBERATIONS MEETING
August 18, 2009.
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� Paragraph 98 of the Recommended Decision states:  “The Hearing Commissioner agrees that an audit of Public Service’s REC tracking system is a requirement per Commission’s rules.  The Company has the discretion to determine whether it will provide such an audit report either in its 2008 RES Compliance Report or its 2010 RES Compliance Plan.”  Nothing herein changes the discretion afforded Public Service regarding when to provide the audit report 


� Paragraph 37 of the Recommended Decision states:  “The Hearing Commissioner generally endorses Interwest’s approach.  The Hearing Commissioner finds Public Service’s on-site solar programs need to have distinct budgets for small, medium, and large sectors.  The Hearing Commissioner does not know what the exact division should be, but nevertheless finds merit in CoSEIA’s contention that small systems could be undervalued.  In the end, there needs to be equity between the program segments.”


� Mr. Gilliam’s recommendation is described in his Answer Testimony on page 22, lines 3 though 12.


� Paragraph 63 of the Recommended Decision states:  


The Hearing Commissioner approves Public Service’s proposed change for the true-up of the costs of eligible energy using the ECA deferred account as opposed to the RESA deferred account for the reasons articulated by Public Service in its testimony and pleadings.  The Hearing Commissioner agrees with Public Service that OCC’s proposal for achieving the true-up using both the RESA and the ECA deferred accounts would, at this stage, be unnecessarily complicated.  The Hearing Commissioner suggests, however, that after Public Service gains a couple of years’ experience with the impact of wind and solar production variability, the issues surrounding the true-up of actual eligible energy costs should be revisited once again to ensure that charges against the RESA continue to be developed consistently with all elements of the net retail rate impact calculation.


� Hearing Transcript April 6, 2009, page 112 line 7, Company witness Ahrens agrees to provide HomeSmart information when asked by Staff counsel.


� Paragraph 88 of the Recommended Decision states:  “The Hearing Commissioner accepts the Company’s decision to provide the information requested by Staff.”


�On page 22 of Public Service’s statement of position the Company states:  “At this time Public Service is not offering a higher SO-REC payment for tax-exempt entities and we remove that element from our proposed 2009 RES Plan.”


� Paragraph 42 of the Recommended Decision states:  “Interwest argues for dedicating the entire RESA budget to the acquisition of solar resources and thus implicitly opposes the banking elements of Public Service’s plan for its RESA budget.”


� Paragraph 43 of the Recommended Decision states:  “Staff’s position on annual expenditures on the incremental costs of eligible energy resources, as described in more detail below, effectively rules out banking.”


� Paragraph 53 of the Recommended Decision states:  


The Hearing Commissioner further finds that the RESA, as implemented by Public Service as a 2 percent surcharge on retail customer bills, satisfies the requirements of § 40-2-124(1)(g)(1), C.R.S. That is, collections of RESA funds necessary to cover the net incremental costs of new eligible resources are capped at the 2 percent maximum as required by statute. The determination of the net incremental costs charged against the RESA budget is achieved through the application of Rule 3661(h). Other costs such as program administration costs and payments made for RECs are also properly charged against the RESA budget.


�Paragraph 52 of the Recommended Decision states:  


The Commission issued its Phase I decision on Public Service’s 2007 CRP in Docket No. 07A-447E, thereby approving the acquisition of the large additions of wind and solar resources represented in the RES Plan through 2015. Public Service witness Warren explains in his Direct Testimony that the RES Plan used in the calculation of the retail rate impact over the ten-year RES planning period under Rule 3661(h) was developed from the Company’s 2007 CRP, at least through 2015. To the extent that the incremental costs of these planned acquisitions of new eligible energy resources require the banking of RESA funds from collections that are capped at 2 percent of retail customer bills annually, the Hearing Commissioner approves such banking beginning in 2012 pursuant to this 2009 Compliance Plan. As such, the Hearing Commissioner rejects the interpretations of Rule 3661(h) and § 40-2-124(1)(g)(1), C.R.S., which would otherwise establish a cap on annual expenditures of RESA funds on the net incremental costs of eligible energy resources as well as a cap on annual collections of RESA funds.


�In paragraph 73 of the Recommended Decision the Hearing Commissioner states that he is ultimately persuaded by the arguments of WRA and Public Service on lock down.
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