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DOCKET NO. 08A-283CP

IN THE MATTER OF THE APPLICATION OF CASTLE ROCK TAXI CAB COMPANY, LLC, FOR A CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY TO OPERATE AS A COMMON CARRIER BY MOTOR VEHICLE FOR HIRE.
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IN THE MATTER OF THE APPLICATION OF FREEDOM CABs, INC., FOR AUTHORITY TO EXTEND OPERATIONS UNDER CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY NO. 53638 SO THAT, AS EXTENDED, RESTRICTIONS TO PUC NO. 53628 WOULD READ AS FOLLOWS: ALL OPERATIONS UNDER THIS CERTIFICATE SHALL BE LIMITED TO THE USE OF A MAXIMUM OF 300 VEHICLES IN SERVICE AT ANY TIME.

ORDER denying application for rehearing, reargument, or reconsideration
Mailed Date:  September 3, 2009
Adopted Date:  August 26, 2009

I. BY THE COMMISSION
A. Statement


1.
This matter comes before the Commission for consideration of an application for rehearing, reargument, or reconsideration (RRR) to Decision No. C09-0781 filed by Union Taxi Cooperative (Union Taxi) on August 10, 2009.  Being fully advised in the matter and consistent with the discussion below, we deny the RRR filed by Union Taxi.

B.
Background


2.
In Decision No. C09-0781, mailed on July 21, 2009, the Commission addressed the RRRs filed by several parties to Decision No. C09-0207 (Initial Commission Decision) and granted, in part, the RRR jointly submitted by MKBS, LLC, doing business as Metro Taxi and/or Taxis Fiesta (Metro Taxi) and Colorado Cab Company, LLC, doing business as Denver Yellow Cab and/or Boulder Yellow Cab (Yellow Cab) on the issue of radial authority.  


3.
The Commission agreed with Metro Taxi and Yellow Cab (and the ruling by Administrative Law Judge Gomez in Interim Order No. R09-0493-I) that House Bill (HB) 08-1227 applies “within and between” the counties of Adams, Arapahoe, Boulder, Broomfield, Denver, Douglas, El Paso, and Jefferson only and does not apply to authority beyond these counties.  Instead, the Commission found that it must evaluate any application requesting authority beyond the eight counties using either the doctrine of regulated monopoly or the traditional doctrine of regulated competition (as it existed prior to HB 08-1227), depending on where a particular trip terminates.  Decision No. C09-0781, at ¶¶28-30.  The only exception is for trips originating from the City and County of Denver, pursuant to § 40-10-105(2)(d)(I), C.R.S.  Id., at ¶¶31-33. 


4.
The Commission therefore amended the authority granted to Union Taxi by Initial Commission Decision by removing the authority to provide trips that originate outside of the City and County of Denver and terminate outside of the 20-mile radius of Sixteenth and Champa Streets in Denver, Colorado and outside the counties of Adams, Arapahoe, Boulder, Broomfield, Denver, Douglas, El Paso, and Jefferson.  Id., at ¶38.

5.
The Commission acknowledged that the resulting certificate may be complicated, but found that if Union Taxi desired a different outcome on this issue, it must seek a remedy with the legislature. Id., at ¶36.

6.
The RRR filed by Union Taxi on August 10, 2009, focus on the rulings mentioned above and therefore is the second round of RRR filed in this docket.  


C.
Union Taxi’s Argument


7.
In its RRR, Union Taxi argues that § 40-10-105(2), C.R.S. (2008) only requires the Commission to apply a particular entry standard (either regulated competition as modified by HB 08-1227, traditional regulated competition, or regulated monopoly) to applications for authority to operate within and between the counties associated with that entry standard.  Union Taxi further argues that the statute is silent on which standard is applicable to applications for what it calls inter-category authority (authority to provide trips between the counties governed by one standard and counties governed by another standard).  Union Taxi argues that, because the statute is silent on which standard applies to applications for inter-category authority, the Commission has broad discretion to decide which standard to apply—and that the Commission should apply the standard of regulated competition as modified by HB 08-1227.  Union Taxi makes several policy arguments explaining why the Commission should do so.


D.
Discussion

8.
We begin by noting that before 1994, all applications for authority to provide taxi services in Colorado were governed by the doctrine of regulated monopoly. See Yellow Cab Coop. Ass’n v. Pub. Utils. Comm’n, 869 P.2d 545, 548 (Colo. 1994), quoting Ephraim Freightways, Inc. v. Pub. Utils. Comm’n, 380 P.2d 228, 230 (Colo. 1963).  In 1994, the Colorado legislature, by Senate Bill (SB) 94-113, changed the standard for granting taxicab certificates to operate within and between counties with a population of 60,000 or greater, from regulated monopoly to regulated competition, and thereby created an exception to the doctrine of regulated monopoly.  Subsequently, in 2007, the Colorado Legislature, by HB 08-1227, changed the standard again.  Pursuant to HB 08-1227, applications for a certificate to provide taxicab service within and between the counties of Adams, Arapahoe, Boulder, Broomfield, Denver, Douglas, El Paso, and Jefferson, are governed by a modified form of regulated competition, which serves as an additional exception to the doctrine of regulated monopoly.  Because the doctrines of traditional regulated competition and modified regulated competition serve as exceptions to the doctrine of regulated monopoly, regulated monopoly still applies to applications for taxi authority that do not fall into one of the two exceptions.  We therefore disagree with Union Taxi that there are gaps in the law with respect to which standard governs applications for inter-category authority.


9.
Further, following the enactment of SB 94-113, the Commission considered the argument that the doctrine of regulated competition applies not only to authority to provide taxi service within and between the counties with a population of 60,000 or greater, but also to what was referred to as “incidental” or “adjunct” authority to provide taxi service that originates in the counties with a population of 60,000 or greater and terminates in the counties with a population of less than 60,000.  This argument is therefore similar to the one that Union Taxi now makes in its RRR.  In Decision No. C95-0456, the Commission stated that: 

The parties argue [in their exceptions] that the ALJ has misinterpreted the provisions of Senate Bill 113, that the doctrine of regulated monopoly still applies to all taxi transportation to counties with populations of less than 60,000, that there is no legal basis supporting a grant of “incidental” authority, and that the record does not support the grant of additional taxicab authority for transportation to counties outside of the Metro area.  We agree with these arguments, and modify the Recommended Decision accordingly.

Initially, we note that Senate Bill 113 is unambiguous with respect to the change affected in existing law governing taxicab common carriage.  The above discussion indicates that, prior to the passage of Senate Bill 113, the law governing all applications for new taxi authority was regulated monopoly.  Senate Bill 113 clearly changed existing law for certain applications only.  Specifically, Senate Bill 113 provides that the granting of a CPCN to operate taxicabs “within and between counties with a population of sixty thousand or greater” (emphasis added) shall be governed by the doctrine of regulated competition.  It is plain and clear that the legislature, in Senate Bill 113, did not intend to change existing law applying to counties with populations of less than sixty thousand.  Therefore, the doctrine of regulated monopoly still applies to applications for authority to provide transportation service to those counties.  

We agree with the arguments that there is no statutory or other legal provision which would permit the grant of incidental authority as envisioned in the Recommended Decision.


See Decision No. C95-456, mailed May 22, 1995, pp. 11-12.

10.
We agree with the conclusion reached by the Commission in Decision No. C95-456 and we reach the same conclusion now as pertaining to a similar argument made by Union Taxi.  In addition, even though the Commission is not bound by the doctrine of stare decisis, consistency in administrative rulings is important and agency rulings are entitled to great weight in subsequent proceedings. See Colorado Ute Elec. Ass’n, Inc. v. Pub. Utils. Comm’n, 602 P.2d 861, 865 (Colo. 1979).  

11.
Finally, we note that by enacting § 40-10-105(2)(d)(I), C.R.S., the legislature apparently believed that the City and County of Denver was qualitatively different from other counties in Colorado.  The legislature did not change § 40-10-105(2)(d)(I), C.R.S., when it enacted HB 08-1227.  If Union Taxi’s argument is held to be correct, the statute that by its plain language applies only to the City and County of Denver would also apply to Adams, Arapahoe, Broomfield, Boulder, Douglas, Jefferson, and El Paso Counties as well.  This would be contrary to plain language of the statute.  See Vaughan v. McMinn, 945 P.2d 404, 408 (Colo. 1997) (it is well settled that the courts and administrative agencies, in construing a statute, must look first at the plain language of the statute).  


12.
We therefore deny the RRR filed by Union Taxi.  We again acknowledge that our interpretation of § 40-10-105(2), C.R.S., may be complicated as it applies to Union Taxi, but we believe it is the only legally permissible interpretation.  We also acknowledge that there may be valid policy reasons behind the result sought by Union Taxi.  However, we repeat that Union Taxi must seek that result with the legislature rather than the Commission.   

II. ORDER

A. The Commission Orders That:

1. The application for rehearing, reargument, or reconsideration filed on August 10, 2009, by Union Taxi Cooperative is denied, consistent with the discussion above.
2. This Order is effective on its Mailed Date.
B. ADOPTED IN COMMISSIONERS' WEEKLY MEETING
August 26, 2009.
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