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I. BY THE COMMISSION:
A. Statement

1. On August 20, 2009, the Commission convened a procedural conference pursuant to Rule 3610(i) of the Rules Regulating Electric Utilities, 4 Code of Colorado Regulations (CCR) 723-3.  At the procedural conference, we discussed scope, schedule, and other procedural matters relevant to the Phase II portion of this docket.  We further deliberated on the issues not resolved at the procedural conference during the Commissioners’ Weekly Meeting (CWM) held on August 26, 2009.  In this Order, we will memorialize the rulings issued on several procedural matters relevant to Phase II portion of this docket, including interventions, extraordinary confidentiality, and discovery.
B. Interventions

2. On August 13, 2009, the Colorado Independent Energy Association (CIEA) filed a Motion to establish an intervention period for the Phase II portion of this docket.  In its Motion, CIEA requested that the Commission establish an intervention period to allow bidders who submitted bids in Phase I of this proceeding an opportunity to be granted party status for the purposes of participating in Phase II.  During the procedural conference, CIEA orally requested to withdraw its Motion and stated that its members instead may be filing individual petitions to intervene if they find it appropriate.  We will grant the oral request by CIEA to withdraw its Motion.  
3. We will not establish specific timelines with respect to the intervention period for the Phase II proceeding.  However, we note that it would be in the best interests of an entity seeking intervention to file its petition to intervene as soon as possible.  Because Phase II is an expedited proceeding, we will not modify any procedural deadlines to accommodate interventions that could have been filed earlier in time.
4. We also note that the Commission, in promulgating the ERP rules, did not design the expedited Phase II process to be a forum where disputes between bidders and between bidders and utilities could be adjudicated.  Instead, the Commission found that an Independent Evaluator (IE) will assist the Commission in determining whether the bid process was executed fairly and in compliance with the Commission’s rules.  The IE would also provide expertise regarding complex issues and analyses in resource portfolio modeling.  The Commission concluded that assistance by the IE represents the best solution to address these matters in a timely manner.  See Decision No. C07-0829, issued in Docket No. 07R-0368E, at ¶¶ 36-37.  We therefore find that an entity seeking intervention in the Phase II proceeding will need to demonstrate an interest other than simply being a bidder or advocating an individual bidder’s position.
C. Extraordinary confidentiality

5. On August 10, 2009, Public Service Company of Colorado (Public Service) filed both public and highly confidential versions of its 120-day reports.  Concentric Energy Advisors (Concentric), the Commission IE in this docket, also filed public and highly confidential versions of its 120-day report.  Pursuant to Decision No. C09-0824, mailed July 31, 2009, Concentric filed the static evaluation portion of its report on August 10, 2009 and the dynamic modeling results on August 24, 2009.  Both Public Service and the IE served the highly confidential versions of their reports on Staff of the Colorado Public Utilities Commission (Staff) and the Colorado Office of Consumer Counsel (OCC).

6. First, to facilitate Commission deliberations in this matter, we will order Public Service and the IE to file copies of the highly confidential versions of their reports that indicate what information was redacted to create the public versions, as soon as possible.  These filings are to be served on to all entities entitled to see the highly confidential versions.

7. On August 19, 2009, Public Service filed a Motion for extraordinary protection of the highly confidential versions of both the Company and the IE reports.  In addition, Concentric filed two motions for extraordinary protection, one for the portion of its report filed on August 10, 2009 and another for the portion filed on August 24, 2009.  We find, as a preliminary matter, that Public Service is the proper party to file a motion for extraordinary protection for the highly confidential versions of both the Company and the IE reports, since the information claimed to be highly confidential belongs to Public Service or is associated with the bid proposals submitted to the Company.  Further, Concentric is not a party in this case.  We therefore will deny the motions for extraordinary protection filed by Concentric as moot.

8. In its Motion, Public Service seeks extraordinary protection for the 120-day reports filed by Public Service and the IE.  Public Service also seeks extraordinary protection for all bids and company proposals submitted to Public Service and the IE for evaluation, as well as all work papers and analyses that discuss any bid or Company proposal information.  Public Service states that it has redacted the following information from the public version of its 120-day report: bid information, bidder information; relative cost positions of one bid versus another bid; evaluation of specific bids, such as discussion of Section 123 status and claims of extraordinary externalities; and aggregations of bid information from which specific bid selections could be determined.  

9. Public Service argues that extraordinary confidentiality is necessary to accomplish the following goals: (1) protect proprietary and commercially sensitive information belonging to the bidders; (2) protect bargaining leverage of Public Service with selected bidders; (3) protect the public from higher prices that may result if a selected bidder knows how much headroom there is between its bid and the next best bid; and (4) protect the integrity of the competitive bid process itself.  Public Service requests that the information remain confidential for five years.
10. Rule 1100(a)(III) of the Rules of Practice and Procedure, 4 CCR 723-1 requires the party seeking extraordinary protection to bear the burden of proof of establishing the need for extraordinary protection.  In addition, that party must demonstrate that protection pursuant to the rules governing ordinary confidentiality would not be sufficient.  Rule 1100(a)(III) also requires that party to submit an affidavit containing the names of persons with access to the information and the period of time for which the information must remain undisclosed, if known.  

11. We agree with Public Service that it is necessary to protect the confidentiality of the bid process, encourage competitive bidding, ensure the integrity of the bid process itself, and to accomplish other objectives listed in its Motion.  We find that the information for which Public Service seeks extraordinary protection is essential to the bid process and is commercially sensitive.  We find that Public Service met the requirements of Rule 1100(a)(III) and we find good cause exists to grant the Motion, in part.

12. We will deny the request by Public Service for the extraordinary protection to remain in place for five years.  Instead, we find that extraordinary protection should remain in place until all contracts associated with the resource solicitation at issue in this docket are executed.  We find that there may be good public policy reasons to make some or all of that information public after that time.  However, we will entertain any motion that Public Service may file after the execution of contracts to keep some or all of the information highly confidential for a longer period of time.  

13. Western Resource Advocates (WRA) filed a request for access to portions of the confidential versions of the 120-day report and shortened response time on August 20, 2009. In its request, WRA states that it does not represent developers or other commercial interests and that it would offer additional and valuable perspectives and expertise to this proceeding if it were permitted access to some of the confidential information.  WRA further argues that without access to the confidential version of the Company report, it cannot adequately represent its environmental interests.  WRA requests access to the following information redacted from the report: the aggregate amount of specific resource type in each portfolio; the timing for each year of the specific resource type in each portfolio; how many MW of each specific resource type are located in each Renewable Energy Zone; and how many and what specific Section 123 resources are in each portfolio.  
14. During the procedural conference held on August 20, 2009, CIEA also requested access to the highly confidential version of the 120-day report.
15. On August 25, 2009, Public Service filed a response to WRA’s request for access to portions of the confidential versions of the 120-day report.  Public Service states that while it prefers not to provide any of the information redacted from the highly confidential version of its report, it presents a proposal to balance the competing concerns expressed by the parties.  Public Service proposes to disclose to counsel and their experts the tables contained in the 120-day report that describe all of the portfolios from the Commission requested scenario analysis.  Public Service also argues that access to the bid pricing and descriptions of the individual bid projects should continue to be limited to the Commission, Staff, and the OCC.  Public Service states that, pursuant to its proposal, persons provided access to this information will need to sign non-disclosure agreements that they will not disclose any information provided to them to other persons and that they do not represent any bidder who responded to Public Service’s 2009 RFP and will not represent any bidder in a subsequent Public Service RFP for two years.  Public Service also argues that counsel and experts representing other utilities should be excluded from reviewing the highly confidential information.
16. Public Service proposes to provide the following information to qualified counsel and their experts upon execution of the above-mentioned non-disclosure agreements:
Table 33 Portfolios with 130% DSM and Medium Section 123 (p. 64)

Table 34 Portfolios with 130% DSM and High Section 123 (p. 65)

Table 35 Portfolios with 100% DSM and Medium Section 123 (p. 66)

Table 36 Portfolios with 100% DSM and High Section 123 (p. 67)

Table 38 Components of Preferred Portfolio-with specific bid numbers redacted (p. 70)

Table 41 CO2 and Gas Price Sensitivity (130% DSM with Medium 123) (p. 78)

Table 42 CO2 and Gas Price Sensitivity (130% DSM with High 123) (p. 79)

Table 43 CO2 and Gas Price Sensitivity (100% DSM with Medium 123) (p. 80)

Table 44 CO2 and Gas Price Sensitivity (100% DSM with High 123) (p. 81)

Attachment 4 130% DSM & Medium 123 Portfolios (partially unredacted to display the in-service years, technology, section 123 status and energy resource zones of each project) (pages 94-96).

Attachment 5 130% DSM & High 123 Portfolios (partially unredacted to display the in-service years, technology, section 123 status and energy resource zones of each project) (pages 97-99).

Attachment 6 100% DSM & Medium 123 Portfolios (partially unredacted to display the in-service years, technology, section 123 status and energy resource zones of each project) (pages 100-102).

Attachment 7 100% DSM & High 123 Portfolios (partially unredacted to display the in-service years, technology, section 123 status and energy resource zones of each project) (pages 103-105).
17. We find that the proposal made by Public Service in its response to WRA balances competing public policy concerns and is reasonable.  We will therefore grant access to portions of the highly confidential version of the Company’s 120-day report, as described above, to WRA and CIEA, the two parties in this docket that have requested such access.  We will grant this access to one attorney and one expert each for WRA and CIEA.  These attorneys and experts will need to sign the non-disclosure agreements drafted by Public Service, which state that these attorneys and experts will not disclose the information provided to them to other persons, do not represent any bidder who responded to Public Service 2009 RFP and will not represent a bidder in a subsequent Public Service RFP for two years.  
18. We further clarify several points related to the above ruling.  First, we clarify that the two-year period in which attorneys and experts given access to highly confidential information may not represent any bidder in a subsequent Public Service RFP will begin from August 24, 2009 and will not cover any RFPs issued pursuant to the Electric Resource Plan that Public Service intends to file in 2011. Second, we clarify that this provision will apply only to the attorneys and experts that will sign the non-disclosure agreements, not to any attorneys and experts associated with the same firm(s), provided that adequate firewall protections are in place. Third, this ruling only applies to the 120-day report filed by the Company rather than the IE’s report.  We will, however, entertain any request for access to portions of the IE report that match the portions of the Company report to which these parties have been granted access pursuant to this Order.  Fourth, although we believe that the information covered by this ruling closely matches what WRA has requested in its filing, to the extent that both WRA and CIEA believe that this order is insufficient or unclear, we invite them to file motions for reconsideration or clarification.  
19. Most importantly, we determine that future requests for access to any portions of the highly confidential versions of the 120 day reports by other parties in this or other Commission proceedings will be judged on their own merits and on a case by case basis.   

D. Discovery

20. For discovery propounded to Public Service, Staff suggested seven calendar days for discovery response time.  Public Service and the OCC agreed with this proposal and no other party responded.  We find that this agreement is reasonable and therefore will adopt it. 

21. We also find that since the IE is not a party in this case and is not represented by an attorney there will be no discovery propounded directly to the IE.  Instead, we invite the parties to submit comments to the Commission regarding proposed additional areas of inquiry for the IE.  We will in turn determine which of these proposed additional areas of inquiry should be forwarded to the IE, together with any areas of inquiry prepared by the Commission.  We invite the parties to file these comments on or before September 9, 2009.

E. Miscellaneous

22. We will order that parties may comment on both 120-day reports on or before October 8, 2009, which is 45 days after the date that Concentric filed the second part of its report, rather than commenting in two phases.  We therefore modify any provisions of Decision No. C09-0824 to the contrary.  
II. ORDER:
A. The Commission Orders That:

1. The request by Colorado Independent Energy Association (CIEA) to withdraw its Motion to Establish an Intervention Period is granted, consistent with the discussion above.
2. Public Service Company of Colorado (Public Service) and Concentric Energy Advisors (Concentric) are ordered to file copies of the highly confidential versions of their reports that indicate what information has been redacted to create the public versions as soon as possible.  These filings shall be served on to all entities entitled to see the highly confidential versions, consistent with the discussion above.

3. The Motions for Extraordinary Protection filed by Concentric are denied as moot, consistent with the discussion above.

4. The Motion for Extraordinary Protection of the highly confidential versions of the Company and the IE reports filed by Public Service is granted, in part, consistent with the above discussion.  That portion of Public Service’s Motion requesting a five year period on non-disclosure is denied, consistent with the discussion above.
5. The Request for Access to Portions of the Confidential Versions of the 120-day Report and Shortened Response Time filed by Western Resource Advocates (WRA) on August 20, 2009 is granted, in part, consistent with the discussion above.  
6. The oral request for access to the highly confidential versions of the 120-day report by CIEA is granted, in part, consistent with the discussion above.

7. We invite the parties to file comments regarding any additional areas of inquiry for the Independent Evaluator (IE) on or before September 9, 2009.

8. Parties may comment on the 120-day reports filed by Public Service and Concentric Energy Advisors on or before October 8, 2009.

9. We adopt seven calendar days as the discovery turn-around time for the Phase II portion of this docket.
10. The Commissioners, Administrative Law Judges (ALJs), Commission Staff (trial and advisory), the Colorado Office of Consumer Counsel (OCC), and their respective attorneys; as well as one counsel and one expert for CIEA and WRA each are granted access to the highly confidential information, consistent with the discussion above.
11. To have access to the types of documents and information protected by this Order, attorneys employed by the Colorado Office of the Attorney General must represent the Commission, Commission Staff, or the OCC in this proceeding and must have signed, served, and filed with the Commission the Nondisclosure Agreement that is attached to this Order as Appendix A.

12. To have access to the types of documents and information protected by this Order, members of the Commission Staff must have signed and have on file with the Commission a current annual nondisclosure agreement in accordance with Rule 1100(g).

13. To have access to the types of documents and information protected by this Order, counsel and experts for CIEA and WRA must have signed, served, and filed with the Commission the Nondisclosure Agreement that is attached to this Order as Appendix A.

14. All persons who have access to the types of documents and information protected by this Order shall maintain and shall treat the documents and information in accordance with the extraordinary protections specified in this Order.
15. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
August 26, 2009.
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