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I. BY THE COMMISSION:
A. Statement

1. This matter comes before the Commission for consideration of the applications for rehearing, reargument, or reconsideration (RRR) of Decision No. C09-0766 filed by Park Creek Metropolitan District and the City and County of Denver (jointly); and by Union Pacific Railroad Company (Union Pacific).  Now, being fully advised in the matter and consistent with the discussion below, we grant the RRRs, in part, and refer this docket to an administrative law judge (ALJ) for further proceedings.

B. Background

2. On August 11, 2008, Park Creek Metropolitan District and the City and County of Denver (collectively Applicants) filed an application seeking authority: (1) to widen the crossing of Havana Street with Union Pacific from two lanes to four lanes; and (2) to modify the warning devices at the crossing from flashing lights and bells to flashing lights, gates, bells, constant warning time cirtuitry, new cabin, as well as interconnection and preemption with the new traffic signal at the intersection of Havana Street and Smith Road in Denver, Colorado. The Applicants stated that funds from the federal Section 130 program (railroad/highway hazard elimination) will be used to pay for a portion of the proposed improvements. 
3. Union Pacific intervened by right in this matter, but did not oppose the granting of the application.  The Commission therefore found that the Application was unopposed and ruled on the Application without a formal hearing pursuant to § 40-6-109(5), C.R.S.  The Commission granted both requests sought by the Applicants by Decision No. C08-1330, mailed on October 1, 2008.
4. On December 19, 2008, the Applicants filed a Motion for an Extension of Time, requesting an additional year to complete the signed Construction and Maintenance Agreements (CMAs) and to file them with the Commission.  The Commission granted the Applicants a six-month extension of time.  In addition, the Commission noted that because this project received safety funding from the federal Section 130 program, the project needed to begin sooner rather than later.  See Decision No. C08-1330, mailed on December 29, 2008, at ¶ 3.  
5. On June 30, 2009, the Applicants filed an additional Motion for an Extension of Time requesting until August 31, 2009 to file signed Construction and Maintenance Agreements.  The Commission granted the requested extension of time with conditions. See Decision No. C09-0766, mailed on July 17, 2009.  The Commission expressed a concern that it was taking so long for the Construction and Maintenance Agreements to be signed and filed with the Commission.  Because of the safety issues identified at the crossing and because construction would not begin until there was a signed CMA, the Commission required that a flagman be posted at the crossing if a signed CMA was not filed with the Commission by August 31, 2009.  See Id., at ¶¶ 6, 8, and 9.
C. The parties’ arguments 
6. In its RRR, Union Pacific argues, among other things, that by Decision No. C09-0766 the Commission modified its prior order without any opportunity by the parties to present facts.  Union Pacific argues that there is no evidence in the record that there are safety issues at the current crossing and that flag people would prevent accidents and promote the safety of the public.  Union Pacific also argues that the crossing devises requested in the application were for the widened Havana Street, not the current configuration at the crossing.  
7. For its part, the Applicants state that they no longer intend to move forward with the project to alter the crossing at issue in this docket.  The Applicants also state that when they filed the Application they anticipated that the project would be in service for approximately five years before a Regional Transportation District (RTD) project would require the redevelopment of the roads and crossings in the vicinity. The Applicants claim that RTD intends to fast-track its project and hopes to start it as early as next year.  The Applicants claim that it does not make sense to proceed with the project at issue in this docket only to have the crossing redeveloped next year.  The Applicants conclude that because they have not performed any work or intend to do so, flagging is not necessary.

D. Discussion

8. First, it is important to note that there are two separate and distinct portions to this docket: (1) widening of Havana Street from two lanes to four lanes and modifying the crossing to accommodate this widening; and (2) modification of warning devices at the crossing to improve safety at the crossing.  The record in this docket indicates that the safety portion of this project qualified for funding from the federal Section 130 program.  The purpose of the federal Section 130 program is elimination of hazards at railway-highway crossings.  See 23 U.S.C. 130.  The record in this docket therefore has sufficient information to support a conclusion that there are safety issues at the crossing.
9. It is also important to note that although the Applicants claim in their RRR that in the future they may seek to withdraw the application, this request is not before the Commission at this time.  In their RRRs, the parties are only contesting the order that a flagman be posted at the crossing if a signed CMA is not filed with the Commission by August 31, 2009.
10. We disagree with Union Pacific that there is no evidence in the record that there are safety issues at the current crossing.  On the contrary, the fact that this crossing has received funding from the federal Section 130 program is in the record—this alone indicates that there may be safety issues at the current crossing.  We also do not agree with Union Pacific that the crossing devices requested by the applicants were only for the widened Havana Street, not the current configuration at the crossing—on the contrary, some of the crossing devises would have been necessary even in the absence of the widening of Havana Street.  

11. On the other hand, we agree with Union Pacific that by Decision No. C09-0766 the Commission modified its previous order without an opportunity by the parties to present the evidence.  It is true that the presence of a flagman at the crossing would prevent accidents and promote safety in the abstract but we must consider whether it is the best solution after balancing the degree of safety issues, the duration of safety issues (the length of time between the present time and when RTD will complete its project) and the costs. There are also potential alternatives to flagging that may improve safety at the crossing, including installing additional equipment on a temporary basis or even temporarily closing the crossing.  

12. We therefore grant request for rehearing by Union Pacific and refer this docket to an ALJ for a determination of the following issues: (1) what is the appropriate solution to address safety issues at the crossing at the present time given the degree of safety issues; (2) projected duration of the safety issues; and (3) costs and alternatives.  Due to our grant of rehearing and referral to an ALJ, we also reopen the intervention period in this docket.

13. We note that participation by the Colorado Department of Transportation (CDOT) during the rehearing may assist the Commission with reaching a just and reasonable decision in this case because CDOT previously determined that safety issues at the crossing merited funding from the federal Section 130 program.  The RTD may also provide useful information, regarding the timing of its project. We therefore order Staff of the Commission to mail a copy of this Order to both CDOT and RTD.

14. This record will also assist the Commission when and if the parties request to withdraw the application in the future.  This record will assist the Commission in determining whether withdrawal of the Application, particularly the portion related to safety, would be in the public interest.  
II. ORDER:
A. The Commission Orders That:

1. The applications for rehearing, reargument, or reconsideration of Decision No. C09-0766 filed by Park Creek Metropolitan District and the City and County of Denver jointly, and by Union Pacific Railroad Company are granted, in part, consistent with the discussion above.

2. This docket is referred to an administrative law judge, consistent with the above discussion. 
3. Staff of the Commission is ordered to mail a copy of this Order to the Colorado Department of Transportation and the Regional Transportation District.  

4. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
August 19, 2009.
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