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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for adoption of emergency rules that modify our current rules for implementing the Renewable Energy Standard (RES), 4 Code of Colorado Regulations (CCR) 723-3-3650, et seq., as required by Senate Bill (SB) 09-051.  For the reasons set forth in this decision, we now adopt on an emergency basis the rules appended to this Decision as Attachment A.  

2. Pursuant to emergency rule provisions of §§ 24-4-103(6) and 40-2-108(2), C.R.S., we adopt these rule changes immediately, without implementing the rulemaking requirements for permanent rules generally set forth in § 24‑4-103, C.R.S.  The rules attached to this order are effective September 1, 2009, and will remain in effect until permanent rules become effective or for 210 days after the Mailed Date of this Decision, whichever period is less.  We note that we have already initiated a rulemaking for permanent rules pursuant to § 24‑4-103, C.R.S, in Docket No. 08R-424E and will address the permanent rule changes necessitated by SB09-051 in that proceeding.

3. SB09-051 clearly impacts our existing RES rules as it modifies § 40-2-124, C.R.S., establishing Colorado’s Renewable Energy Standard.  This new legislation requires the Commission to encourage investor owned Qualified Retail Utilities (QRUs) to design solar programs that allow consumers of all income levels to obtain the benefits of on-site solar electricity and to extend participation to customers in market segments that have not been responding to investor owned QRU’s standard offer programs.

4. In general, SB09-051 defines on-site solar facilities as facilities that are sized to supply no more than one hundred twenty percent of the average annual consumption of electricity by the consumer at that site.  The statute further allows investor owned QRUs to establish one or more standard offers for renewable energy credits generated by on-site solar facilities (SO-RECs) as long as the generation is 500 kW or less in size.  SB09-051 further allows for customers with on-site solar systems to make a one-time election to carry forward excess electricity as a credit from month to month indefinitely until the customer terminates service with its investor owned QRU.  The new statute additionally allows for certain contracts for SO-RECs to have terms different than 20 years and permits third-party owners or operators of on-site solar systems to serve customers, so long as the on-site solar systems are sized to supply no more than one hundred twenty percent of the average annual consumption of electricity by the consumer at that site.
5. We solicited written comments on the provisions of SB09-051 for the purpose of establishing permanent rules in Docket No. 08R-424E by issuing a Supplemental Notice of Propose Rulemaking (NOPR) on July 30, 2009 (Decision No. C09-0817).  The rules we have attached to this Order as Attachment A are crafted, in part, according to the proposed rule changes in the Supplemental NOPR and the written comments received to date.

6. We find that the legislative mandates in SB09-051 necessitate the emergency rule changes as indicated in the rules attached to this Order as Attachment A.  We also find that immediate adoption of the emergency rules is imperative and necessary to implement the requirements of SB09-051.  Without adopting the emergency rules, the utility filings made under our existing RES rules and our decisions related to those filings cannot adequately comport to the requirements of the new statute.  We further find that compliance with the requirements of § 24-4-103, C.R.S., generally would be contrary to the public interest.

B. Discussion of Rule Changes

1. Rule 3652  Definitions
7. We modify the definition of “on-site solar system” under rule 3652 in order to incorporate the expanded definition of “on-site solar system” from the new language contained in § 40‑2‑124, C.R.S. (2009)  

8. We further add “service entrance capacity” as a defined term.  We make this addition to clarify that the customer’s service entrance capacity is not intended to serve as a “demand cap” on distributed generation systems that are net metered under paragraph 3664(a).
9. We also modify the definition of “standard rebate offer” by eliminating the reference to the 100 kW cap on the $2.00 per watt standard rebate offer and by adding a reference to rule 3658 which will be modified to incorporate the expanded standard offers for SO-RECs allowed under SB09-051.

2. Rule 3655  Resource Acquisition 
10. In light of the opportunity under SB09-051 for investor owned QRUs to extend standard offers for SO-RECs for systems up to and including 500 kW, we modify paragraph 3655(a) to eliminate the requirement that SO-RECs from systems greater than 100 kW must be acquired through competitive bidding. 

11. We similarly modify paragraph 3655(b) to acknowledge that SO-RECs may be acquired from on-site solar systems absent competitive solicitations under SB09-051.

12. We further modify subparagraph 3555(e)(III) to incorporate the provisions of SB09-051 that allow for contracts with terms different than twenty years for SO-RECs from on-site solar systems sized between 100 kW and one MW.

3. Rule 3658  Standard Rebate Offer
13. We modify paragraph 3658(b) by replacing outdated provisions with new provisions from SB09-051 concerning the ability of investor owned QRUs to offer one or more standard offers for SO-RECs.  Consistent with the new language in § 40-2-124(1)(e)(III), C.R.S., these standard offers may be extended to on-site solar facilities up to and including 500 kW in size.
14. In light of the requirement in SB09-051 that the Commission encourage investor owned QRUs “to design solar programs that allow consumers of all income levels” to participate and “to extend participation to customers in market segments that have not been responding to the standard offer program,” we add several new provisions to rule 3658.  

15. First, we modify subparagraph 3658(c)(VII) to allow for tenants of commercial properties to participate in standard offer programs.  Under our modified rule, commercial tenants may receive payments for SO-RECs on a metered basis if the customer requires the flexibility to move their on-site solar installations to a new location within the investor owned QRU’s service area within the term of the customer’s SO-REC sales contract.  We also modify subparagraph 3658(c)(XII) to acknowledge the new provisions in subparagraph 3658(c)(VII).
16. Second, we modify subparagraph 3658(c)(VIII) to acknowledge that third-party owners or operators of on-site solar systems may provide service to an investor owned QRU’s customers, including residential, low-income, and small commercial customers in leased facilities.

17. Third, we add new subparagraphs to paragraph 3658(c) that allow for the participation of apartment dwellers and condominium owners in investor owned QRU standard rebate programs.

18. Fourth, we add a new paragraph 3658(d) that incorporates the new provisions of 
§ 40-2-124(1)(e)(II), C.R.S., that allow for the sales of electricity to consumers by third-party owners and operators of on-site solar systems.

4. Rule 3664  Net Metering
19. We modify paragraph 3664(a) concerning net metered systems to conform to the new size threshold established by SB09-051.  Given that the size of net metered systems will now be capped based on a percentage of electricity usage at the site, we further find that subparagraph 3664(a)(II) would benefit from the clarity of including “service entrance capacity” as a defined term under rule 3652 as described above.
20. Finally, we add a provision to paragraph 3664(b) to address a net metered customer’s ability to make a one-time election to carry kilowatt hour credits from month to month indefinitely, rather than accepting a calendar year cash out, as now allowed under 
§ 40-2-124, C.R.S.
II. ORDER
A. The Commission Orders That:

1. The rules appended to this Decision as Attachment A are hereby adopted as emergency rules consistent with the above discussion.

2. The attached rules shall be effective on September 1, 2009.

3. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
August 26, 2009.
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