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I. By the Commission:
A. Statement

1. This matter comes before the Commission for consideration of an Application for Rehearing, Reargument or Reconsideration (RRR) of Decision No. C09-0700 (Order Addressing Exceptions) filed by Public Service Company of Colorado (Public Service or Company) on July 20, 2009 and an Errata Notice to RRR filed by Public Service on the same day.  In addition, Staff of the Colorado Public Utilities Commission (Staff) filed a Motion for Leave To File Response to Public Service’s Application for RRR (Motion) and Response to Public Service’s Application for RRR on August 4, 2009. Finally, Public Service filed a Response in Opposition to Staff’s Motion on August 4, 2009.  Being fully advised in the matter and consistent with the discussion below, we grant Staff’s Motion; deny Public Service’s RRR; and modify Paragraph 22 of Decision No. C09-0700.  
B. Procedural History
2. On June 30, 2008, Public Service filed an application seeking approval of the regulatory treatment of margins that it has realized and will realize from sales of its excess sulfur dioxide (SO2) allowances.  The Commission deemed the application complete and referred the matter to an Administrative Law Judge (ALJ) by minute entry.  Staff and the Colorado Office of Consumer Counsel (OCC) intervened by right in this matter.  
3. The ALJ issued Recommended Decision No. R09-0386 (Recommended Decision) on April 13, 2009.  Staff and Public Service filed exceptions to the Recommended Decision and responses to exceptions filed by the other party.
  In Decision No. C09-0700, mailed on June 29, 2009, we granted, in part, and denied, in part, exceptions filed by Staff and Public Service.  
4. In this Decision, we consider the merits of the RRR to Decision No. C09-0700 filed by Public Service.  As a preliminary matter, we find that Staff’s Response to Public Service’s RRR will be useful to the Commission in reaching a just and reasonable decision in this matter and we therefore grant Staff’s Motion.
C. Findings and Conclusions

1. Public Service Performance Review Process
5. In its RRR, Public Service raised two issues related to the Commission’s review of its SO2 allowance trading activities.  First, Public Service objects to a possible adjustment of its sharing percentage on a backward looking, after-the-fact basis.  Second, the Company objects to reporting the results of its trading activities by filing an application, which in turn may trigger interventions, discovery, and contested hearings.  

6. Public Service argues that the process established by the Commission in the Order Addressing Exceptions will lead to uncertainty, will dampen incentives for trading and will result in regulatory inefficiency.  Instead, the Company proposes that it file a report regarding its SO2 sale activities, which would be similar to its short-term energy sales margin reports contained in the Energy Cost Adjustment (ECA) filing.
7. In its response to RRR, Staff states that it is concerned that Public Service would not be held accountable for its performance without an annual evaluation by the Commission.  In its response to Staff, Public Service claims that Staff mischaracterizes Public Service’s position.  Public Service states that the proposal made in its RRR contemplates that Public Service would be reporting its trading activities in its ECA filing.
8. We find that the application process is the best mechanism for the Commission to evaluate Public Service’s performance with respect to its SO2 allowance trading, at least initially.  In the future, we may consider a reporting mechanism similar to an ECA filing provided that Public Service establishes a record of effective performance. We therefore deny the RRR filed by Public Service on this ground and decline the request to modify paragraphs 19 and 21 of the Order Addressing Exceptions (with the exception that the word “charge” should be “change”).
9. We finally note that the 15 percent allocation of SO2 allowance sales is based on a rebuttable presumption that the Company performed satisfactorily.  We clarify that this allocation would be adjusted downwards only if the Commission finds imprudence by Public Service.  The proponents of such a finding will bear the burden of proof.
2. Benchmark Information

10. In Paragraph 20 of the Order Addressing Exceptions, we ordered Public Service to provide “the average market price for SO2 allowances for each day any entity places a trade in the market during the applicable year weighted for the number of SO2 allowances which were sold at each price.”  In its RRR, Public Service contends that such a number is not part of the record and not available in any publication.  Public Service adds that the Commission should not be concerned about this issue because the Company has an incentive to optimize the price.
11. In its response, Staff suggests that we direct Public Service, Staff and the OCC to make a supplemental joint filing about how the average market price for SO2 allowances should be calculated.  In its response, Public Service argues that such a filing would not be appropriate at this point.
12. We clarify that we did not intend for the average market price for SO2 allowances to come from a publication.  Instead, because the record in this docket did not contain a specific reference related to the average market price, we expected Public Service to perform a weighted average calculation utilizing fundamental market data which should be available as a result of the Company’s monitoring and analysis of the SO2 market.  Public Service witness Mr. Eric Pierce confirmed the existence of such a benchmark in his rebuttal testimony.
  We see no reason why this data could not be provided.
13. We direct Public Service, Staff and the OCC to work together to determine either how to calculate the average market price for SO2 allowances or to recommend a credible, up-to-date industry reference where this information can be readily obtained on a continual basis.  The parties may present their findings and recommendation to the Commission at any time or they may do so as part of the application that Public Service must file with respect to its 2009 SO2 sales performance.
14. The parties should keep in mind that the purpose of this average is to provide a yardstick for measuring, in a general way, the efficacy of the trading operations for which a 15% bonus will presumedly be paid to Public Service.

3. Sharing Percentage

15. In its RRR, Public Service continues to advocate for a 20 percent allocation of the funds received from sales of excess SO2 allowances.  Public Service argues that 15 percent is too small to provide an adequate incentive and that there is no guarantee that this reduced incentive will produce a beneficial result for the ratepayers.  Public Service contends that an incentive of 20 percent is within the range of reasonableness has worked in the past.
16. We are not persuaded by these arguments.  Moreover, we have already evaluated these arguments in the Order Addressing Exceptions in detail.  We deny the RRR filed by Public Service on this issue and decline the request to modify the sharing percentage.  
4. Time Period Correction

17. In its RRR and Errata Notice to RRR, Public Service points out that a correction to Paragraph 22 of the Order Addressing Exceptions is necessary with respect to the dates of the trading activities by Public Service.  Public Service argues that the proper reference in Paragraph 22 should be to the 2007-2008 trading activities, not to the 2009 trading activities.  We agree and therefore modify Paragraph 22 to read as follows (modified text underlined):
22.
With regard to Public Service’s performance for 2007-2008, the Company witness Mr. Pierce testified that Public Service was successful in achieving an average price for its excess SO2 allowances above the average market price for 2007-2008.  No party disputed this testimony and we find that a 15 percent sharing percentage for 2007-2008 is appropriate.
II.
ORDER:

A.
The Commission Orders That:

1. The application for rehearing, reargument, or reconsideration (RRR) of Decision No. C09-0700 filed by Public Service Company of Colorado (Public Service) on July 20, 2009 is denied, consistent with the discussion above.  

2. The Motion For Leave To File Response to Public Service’s Application for RRR filed by Staff of the Colorado Public Utilities Commission (Staff) on August 4, 2009 is granted, consistent with the discussion above.
3. Public Service, Staff, and the Colorado Office of Consumer Counsel (OCC) shall confer to determine the average market SO2 price, consistent with the discussion above. 
4. Paragraph 22 of Commission Decision No. C09-0700 is modified, consistent with the discussion above.

5. This Order is effective upon its Mailed Date.

B.
ADOPTED IN COMMISSIONERS' WEEKLY MEETING
August 5, 2009
	(S E A L)
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� The OCC did not file exceptions to the Recommended Decision or respond to exceptions of either Staff or Public Service.


� On page 14, line 16 of his rebuttal testimony, Mr. Pierce stated that the average achieved by the Company for SO2 allowances exceeded the average market price for the same period. 
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