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I. BY THE COMMISSION
A. Statement

1. On January 14, 2009, Public Service Company of Colorado (Public Service) filed an application for the establishment of an innovative clean technology (ICT) program, for approval of the Cameo solar demonstration project, and for recovery of program costs.  Contemporaneously with the filing of its application, Public Service filed its direct testimony in support thereof.

2. The Governor’s Energy Office (GEO), the Colorado Office of Consumer Counsel (OCC), and Staff of the Colorado Public Utilities Commission (Staff) timely intervened of right.

3. Mr. Sol Shapiro; Regulatory Logic, LLC; Colorado Energy Consumers Group; and Western Resource Advocates (WRA) all timely filed petitions to intervene.  These petitions to intervene were granted by Decision Nos. C09-0267 and C09-0267-E.

4. Interwest Energy Alliance (Interwest) filed a petition to intervene out of time.  This petition to intervene was granted by Decision No. C09-0322.

5. The Commission deemed the application complete by minute entry as of its auto deem date of March 3, 2009.

6. By Decision Nos. C09-0267 (and C09-0267-E), effective March 12 and 13, 2009 respectively, and C09-0173 (and C09-0173-E), effective April 3 and 7, 2009 respectively, a procedural schedule was established and the matter was scheduled for hearing.

7. By Decision Nos. C09-0173 and C09-0173-E, the Commission determined that it would bifurcate the application and expedite only that portion needing expedited review.  Specifically, the Commission determined that it would expedite the following aspects of the application:

a)
Whether to approve the first ICT project, a concentrating solar power (CSP) thermal project at Public Service’s Cameo Generating Station (the “Cameo Project”).

b)
If the Cameo Project is approved, whether to approve deferred accounting of the 2009 expenditures for the Cameo Project, estimated to cost approximately $4.5 million.

8. By Decision No. C09-0472, the Commission granted the Cameo Project, with conditions, and set forth a schedule for the filing of statements of position (SOPs) on the balance of the application.

9. Public Service, Staff, OCC and WRA each filed an SOP regarding the balance of the ICT program.

10. Now being fully advised in the matter and consistent with the discussion below, we will direct Public Service to proceed with submitting ICT project applications to the Commission.

B. Balance of the Application: The “Innovative Clean Technology” (ICT) Program
11. Public Service requests authorization to establish an ICT Fund.  The ICT Fund would collect $6 million per year during the four-year period from 2010 – 2013.  Public Service proposes collecting these funds through an adjustment on base rates.  Public Service proposes establishing a “tracker account” for the ICT Fund, reconciling revenue and expenses, and to roll-forward any year-end balances up through December 31, 2013.  Any residual balance after that date would be refunded through a bill credit or a negative rider to base rates.
12. The stated purpose of the ICT Fund would be for “demonstration projects that further the development, commercialization and deployment of new power generation and other advanced energy technologies that are environmentally superior to technologies currently in use.”  (Public Service SOP, p. 1)
  Public Service further defines ICT projects as “technologies expected to offer important energy-related, environmental, and economic benefits but are not widely deployed by the utility industry.”  (Public Service SOP, p. 2)  Public Service intends to bring each project before the Commission in a separate application.  Public Service requests an expedited 60-day review and approval of those applications beginning from the date of filing.
C. Positions of the Parties: Appropriate Regulatory Approach; Cost Sharing and Cost Recovery
13. Public Service contends that regulatory approval is needed because ICT projects are outside of the normal course of business.  It argues that a “reasonable amount of customer funding is appropriate to advance the development of clean energy technologies” (Public Service SOP, p. 3) and that this is a small rate impact, especially in relation to the anticipated benefits.  Public Service contends that the ICT Fund is critical to attaining the carbon reduction goals established by the Governor.  Public Service is thus requesting authorization to establish the ICT Fund and collect the specified associated costs.
14. WRA advocates for the approval of the ICT program, arguing that the potential to significantly reduce CO2 emissions and to accelerate the implementation of new technologies on Public Service’s system supports a conclusion that this program is in the public interest.  WRA also argues that the Commission’s enabling statutes (e.g., § 40-2-123(1)(b), C.R.S.)
 provide a sound legal basis for approval of Public service’s application.  WRA also affirms the Applicant’s argument that the ICT Fund will assist in achieving the Governor’s Climate Action Plan goals.
15. Staff contends that the ICT Fund is research and development (R&D) for developers and vendors of new or innovative technology and that the ratepayers should not be required to fund such projects.  Staff argues that the risks and rewards of these R&D endeavors are not distributed appropriately, with ratepayers carrying all of the financial risk and no guarantee that benefits will accrue to the ratepayers.  Staff recommends denial of Public Service’s request for approval of the ICT Fund.  As an alternative, Staff recommends that, if the Commission approves the ICT program, ratepayer funding should not exceed twenty-five percent of the total cost, arguing that this restriction will require other parties to participate financially and carry a proportionate share of the project risk.  Staff further recommends that, if the ICT program is authorized, the ICT program be limited to two years in length at which time the Commission would decide the status of the program.

16. Staff is not opposed to Public Service prudently pursuing R&D for innovative clean technologies.  They advocate that such R&D projects be brought before the Commission in the form of a Certificate of Public Convenience and Necessity (CPCN) application.
17. The OCC also advocates for using the CPCN process as a “template” for the review of ICT projects.  The OCC objects to establishing a specific annual ICT spending level.  Rather, OCC recommends authorizing ICT expenditures on a project-by-project basis.  OCC expresses a concern that a pre-determined spending level serves as an unnecessary constraint upon the utility’s pursuit of the best ICT-type opportunities.  OCC also advocates for cost recovery via an ICT-specific rider.
18. On the topic of cost sharing, Public Service conveys that it will seek out cost sharing partnerships wherever possible.  WRA advocates for the Commission to encourage such cost sharing.  Staff encourages the Commission to consider directing Public Service to pursue voluntary ratepayer contributions rather than recovery through rates.
19. On the topic of cost recovery, the OCC recommends that cost recovery occur through an ICT-specific rider:
OCC recommends using a rider in order to track specifically, dollar for dollar, the amount spent on the ICT program, and the amount recovered from customers to pay for the ICT program.  In this way, Public Service can be assured that it will recover all of its prudent expenditures, and customers can be assured that Public Service will recover only its prudent expenditures.
(OCC SOP, Section III A)
D. Discussion: Appropriate Regulatory Approach; Cost Sharing and Cost Recovery
20. As noted above, Staff and the OCC advocate for a CPCN-type approach for Commission review of ICT projects.  The Commission’s rules state the following concerning a CPCN:

3102.
Certificate of Public Convenience and Necessity for Facilities.

(a)
A utility seeking authority to construct and to operate a facility or an extension of a facility pursuant to § 40-5-101, C.R.S., shall file an application pursuant to this rule.  The utility need not apply to the Commission for approval of construction and operation of a facility or an extension of a facility which is in the ordinary course of business.  The utility shall apply to the Commission for approval of construction and operation of a facility or an extension of a facility which is not in the ordinary course of business.
21. We find that the actual approval of a Certificate for each ICT project, through a CPCN application, exceeds what is reasonable and necessary for Commission review of these types of projects.  We note that there are various capital investment circumstances, whether or not they occur within the ordinary course of business, when a CPCN is not necessary.  The relatively small size of the likely ICT projects, in terms of total budget, generating capacity or other factors, negates the need to mandate a CPCN-type of approach.
22. At the same time, we find that each proposed ICT project shall be brought before the Commission in an application.  ICT projects may represent a unique opportunity for Public Service to pursue innovative electric generation projects with lower carbon emissions.  We commend Public Service for taking this initiative and concur with Public Service and WRA in their contention that such efforts will assist Public Service in attaining the carbon reduction goals set forth in the Governor’s Climate Action Plan.  We affirm this proactive support of investments in innovative clean technologies, as further discussed below, so that this practice over time becomes institutionalized within Public Service’s ordinary course of business.  By adopting a case-by-case application process, we will deny Public Service’s request to establish an ICT Fund as part of the ICT program.

23. Concerning the ICT budget, Public Service has not made a sufficient case for establishing $24 million ($6 million per year for 4 years) as the amount to be collected in the proposed ICT Fund.  As the OCC argues, it may be preferable to the ratepayers and the public interest for Public Service to pursue more than this level of ICT projects.  We do not want to discourage the Applicant’s active pursuit of ICT-type projects.  We also do not want to establish an open-ended allocation of ratepayer funds.  We thus find that decisions concerning ratepayer funds committed to ICT projects are more appropriately made on a project-by-project basis, reflecting the approach taken with the Cameo Project.  Our intent is to encourage Public Service to pursue ICT projects, possibly at or beyond the equivalent of $24 million over four years, while also providing appropriate regulatory oversight of this new use of ratepayer funds.
24. We do not support the prospective recovery of a set dollar amount (e.g., $6 million per year for 4 years) as proposed by Public Service.  We find that these ICT projects do not merit prospective, or even contemporaneous cost recovery, and that such approaches to cost recovery would provide a financial incentive beyond what we deem necessary to encourage pursuit of such projects.  We find that the cost recovery approach set forth in our decision concerning the Cameo Project (Decision No. C09-0472) is sufficient.  Specifically, as part of approval of an ICT application, we commit to including an accounting order authorizing deferred accounting of the approved project-specific costs.  Such an order will convey a presumption of prudence for these costs and for recovery in the next rate case.

25. We direct Public Service to include in each ICT project application a plan for deferred accounting treatment of the project costs, including a proposal regarding the interest on the amount in the deferred account.
26. Concerning cost sharing, we find that the proposed ICT projects fall along the continuum of Research, Development, Demonstration and Deployment.  While noting that the distinctions between these terms are not precise, ICT projects tend to fall toward the Demonstration and Deployment end of the continuum.  We find that, while not desiring to discourage cost sharing, such cost sharing is often more feasible and appropriate at the Research and Development end of the spectrum.  We will, therefore, not order cost sharing in this matter.
E. Alternative Approaches to Accelerating ICT Testing and Development
27. Public Service articulates that its pursuit of an ICT Fund would not diminish its financial participation in Electric Power Research Institute (EPRI) projects.  Public Service further states that limiting its pursuit of ICT-type projects to EPRI collaborations reduces its receipt of timely and fully relevant information.  Pubic Service contends that some proposed EPRI projects do not “get off the ground” and others may be undertaken in ways that do not yield information directly applicable to Colorado specific operating conditions.  Also, Public Service contends that the state of Colorado desires to establish itself as a leader in this arena, and that in order to do such it has to pursue ICT projects at a pace often faster than achieved through EPRI collaborations.

28. We anticipate that Public Service will continue to participate in EPRI and similar technology demonstration projects, and we encourage such participation whenever potentially beneficial to Colorado ratepayers.  Yet, we find that those projects are not a substitute for the potential benefits to be gained by Public Service pursuing ICT projects on its own system, and thus encourage active pursuit of ICT projects.
F. Handling of Intellectual Property

29. The OCC advocates that, if any intellectual property (including royalties, licensing revenue and comparable benefits) accrue to Public Service, the end-use customers should receive 100% of the value.
30. In a similar vein, Staff advocates that ratepayer interests can be best served by requiring that Public Service share the results of the ICT projects with third-parties.  In this way third parties will not be competitively disadvantaged in future bidding, and the bidding process will serve to keep utility bids competitive.
31. Public Service objects to treating intellectual property in any way that will discourage vendor participation in projects.

32. We note that the likelihood of intellectual property resulting from an ICT project will be very project specific.  To the extent that ICT projects are demonstrations of existing technologies, sometimes in new applications, we conclude that the intellectual property outcomes will tend to involve engineering protocols and related specifications.  We also concur with the concern expressed by Staff that such project outcomes should be shared with prospective bidders, as projects move from demonstration to deployment via a competitive solicitation process.

33. Therefore, we direct Public Service to include in each ICT project application a proposal for the handling of the anticipated intellectual property resulting from the ICT project.  We further direct that this proposed approach be reviewed by a stakeholder group and that its recommendations be incorporated into the application, at a minimum, in the form of summarizing the recommendations and explaining why the recommendations were not included in the proposed approach.

G. Positions of Parties: Stakeholder Review/Approval of Proposed ICT Projects and Accelerated Commission Approval Process for ICT Applications
34. WRA advocates for: stakeholder review prior to the filing of an ICT application; the convening of quarterly meetings; and the utility preparing meeting agendas based upon past activities, past meeting discussions and feedback received through an ICT website.  WRA also proposes that the purpose of the stakeholder process would be to guide Public Service in the selection, development and implementation of projects.

35. Public Service, in its SOP, agrees with the position advocated by WRA.  Public Service agrees that stakeholder review prior to the filing will serve to expedite review by the Commission.  Public Service also states that it wants to reserve the right to bring projects not selected by the stakeholders, to the Commission, and that its support of the WRA position does not diminish that right.

36. Staff advocates for a process in which stakeholders are “privy to information and in position to provide feedback on proposals prior to their submittal to the Commission.”  (Staff SOP, p. 6)

37. While contrary testimony was introduced at the hearing, no party supports a stakeholder approach that operates during the Commission procedural schedule, in contrast to operating prior to the utility’s filing.
38. Concerning Public Service’s request for an accelerated approval process, the OCC states that it would support such a process under two conditions: “(1) the project is only feasible with an accelerated approval process; and (2) Public Service has provided sufficient information (via the combination of the formal application and the less formal peer review process) so that accelerated approval does not violate interveners’ rights to due process.”  (OCC SOP, Section III B)  OCC also contends that an
accelerated approval should not be construed – explicitly or implicitly – to shift the burden of proof from [Public Service] to interveners that an ICT project is in the public interest.  In fact, an accelerated approval process should raise the bar for [Public Service]:  under an accelerated process, [Public Service], will have to provide sufficient information in its application to resolve questions that could otherwise require a lengthier discovery process to illuminate and resolve.

(Id.)
H. Discussion: Stakeholder Review/Approval of Proposed ICT Projects and Accelerated Commission Approval Process for ICT Applications

39. We note that all parties advocate some form of stakeholder involvement prior to Public Service’s submittal of an ICT application.  We concur with this concept and direct Public Service to engage appropriate stakeholders in an assessment of potential ICT projects.
40. We also find merit in stakeholder review throughout each ICT project, as advocated by WRA.  However, we will defer to Public Service on the particulars of how to effectively implement such review.

41. We encourage Public Service to include Staff and the OCC in any stakeholder review process.  Public Service should also considering involving entities such as WRA and GEO, given their ability to participate without being linked as advocates to a specific technology.  Public Service should also solicit the involvement of other stakeholders or industry experts who can contribute to the stakeholder process without compromising it.
42. We find merit in handling ICT project applications in the most expedient manner, possibly under the 120-day statutory timetable set forth at § 40-6-109.5, C.R.S.  We concur with the sentiment expressed by Public Service and the OCC that effectively engaging stakeholders prior to submitting the ICT project application will increase the likelihood of the Commission adopting an accelerated procedural schedule.  We direct Public Service to engage stakeholders prior to submitting each application and to include the details of such engagement in the application.  The Commission is prepared to ask for additional information or analysis if necessary after an application is filed.

43. We also find that an expedited schedule will require condensing many aspects of the schedule, including a shortening of the notice and intervention period.  We find that any ICT project application requesting expedited processing needs to include a request for shortened notice and intervention period.  We further direct Public Service to discuss a proposed procedural schedule with stakeholders and include in the application stakeholder comments on the proposed procedural schedule.

I. Reporting to the Commission 

44. Public Service proposes to submit an annual report to the Commission regarding the status of the ICT program.  The details of the proposed report are outlined in Exhibit MAS-3.  Public Service witness Dr. Marty Smith also testified that the company will establish an internet site containing information about the ICT program, including program objectives, projects implemented, annual program reports, news releases and related information.
45. We find that there is value in receiving project-specific information after the completion of each ICT project.  Information such as the actual knowledge gained, plans for deployment (or, in the alternative, a decision not to pursue deployment) based upon the knowledge gained, and other supporting rationale, will service to communicate that successful ICT projects are progressing toward deployment and yielding ratepayer benefits in a timely manner.  Reports describing this information should be filed in the applicable ICT project application docket within 60 days after the completion of each ICT project, unless the Commission orders otherwise.
46. At the same time, we find that the overall ICT concept is a new venture for Public Service with potential long-term financial implications.  After some experience we may desire to review the overall ICT concept and revise our regulatory approach.  Toward that objective, we find it beneficial to receive a brief annual report addressing actual costs incurred relative to planned costs and general lessons learned by Public Service concerning this approach.  This annual report shall be filed in this docket on or before April 30 of each year.  This annual reporting requirement shall be in effect until entry of a subsequent Commission order modifying this reporting requirement.
II. ORDER
A. The Commission Orders That:

1. The application by Public Service Company of Colorado (Public Service) for approval of the Innovative Clean Technologies (ICT) Fund is denied in part consistent with the above discussion.

2. The request of Public Service to pursue ICT projects and receive specific cost recovery is approved consistent with the discussion in Section I.D, subject to Public Service’s continued participation in Electric Power Research Institute and other similar technology demonstration projects, described in Section I.E above.
3. Public Service is directed to submit ICT project applications to the Commission, within the parameters described above in Sections I.D, I.F and I.H.  

4. In each ICT project application docket, Public Service shall file a report consistent with the discussion in paragraph 45 above.  This project specific report shall be filed within 60 days after the completion of each ICT project unless the Commission orders otherwise.

5. Public Service shall file annual ICT report consistent with the discussion in paragraph 46 above.  This annual report shall be filed in this docket on or before April 30 of each year.  This annual reporting requirement shall be in effect until entry of a subsequent Commission order modifying this reporting requirement.
6. The 20-day time period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration, begins on the first day following the effective date of this Order.

7. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS' DELIBERATIONS MEETING
July 1, 2009.
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� Unless otherwise identified, all references and citations in this Decision to SOPs are to the SOPs filed on May 18, 2009.


� “…directing the Commission to give the fullest possible consideration to cost-effective implementation of new clean energy and energy efficiency technologies…”


� If it appears that any particular ICT project application has CPCN attributes, such issue will be addressed after the filing of the ICT project application and might result in, for example, the submission of additional material in support of the application and/or a longer than requested intervention period and procedural schedule.


� The specific amortization period for ICT project costs, which need not be coincident with the useful life of the asset, and the rate of return earned on investment in an ICT project are issues to be determined in a rate case and not in the ICT project application.


� Based on past experience, the Commission believes that it may be able to decide future ICT applications within 60 days of determining the completeness of the ICT project application.  Thus, Public Service, in preparing a future ICT application, should take this belief into account when proposing a procedural schedule.
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