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I. By the Commission:
A. Statement

1. This matter comes before the Commission for consideration of exceptions to Recommended Decision No. R09-0626-I, a motion to stay proceedings, and a request for limited reversal of referral of docket to administrative law judge (ALJ) filed by the Colorado Office of Consumer Counsel (OCC) on July 1, 2009.  N.E. Colorado Cellular, Inc., d/b/a Viaero Wireless (Viaero) filed a response to these exceptions on July 15, 2009.  Now, being fully advised in the matter and consistent with the discussion below, we (1) deny the exceptions filed by the OCC; (2) deny the motion to stay proceedings and the request for limited reversal of referral of docket to administrative law judge; and (3) modify referral of this docket to the ALJ.  

B. Procedural history
2. In 2007, Viaero filed an application to be designated as an Eligible Provider (EP) in certain areas of Colorado into which it expanded its operations. The Commission granted this application and Viaero was designated an EP in 28 Qwest Wire Centers and 52 rural incumbent local exchange carrier (LEC) wire centers.  See Decision No. R08-0523, issued in Docket No. 07A-153T.
3. Viaero then filed an application for initial receipt of support from Colorado High Cost Support Mechanism (CHCSM) for the above mentioned wire centers on February 13, 2009.  In its application, Viaero seeks a Commission order confirming that it has met the requirements of Rule 2847(f)(I) of the Rules Regulating Telecommunications Providers, Services, and Products, 4 Code of Colorado Regulations (CCR) 723-2.  To comply with Rule 2847(f)(I), Viaero cannot receive funds from CHCSM or any other source that together with the revenues as defined by the Commission-adopted revenue benchmark exceed the reasonable cost of providing basic local exchange service to customers.  

4. The OCC filed a Notice of Intervention by right on March 12, 2009.  Viaero filed a Motion to Strike the OCC’s Notice of Intervention on March 23, 2009.  In its Motion to Strike, Viaero argued that the OCC did not have a statutory right to intervene in this docket and that many of the issues raised by the OCC were beyond the scope of this docket and would be more appropriately addressed during a rulemaking proceeding.  In Decision No. C09-0375, mailed on April 10, 2009, the Commission denied Viaero’s Motion to Strike and noted the OCC’s Notice of Intervention by right.  No other parties have intervened in this docket.  
5. By Decision No. C09-0375, the Commission also referred this docket to an ALJ.  The Commission noted that, in its Notice of Intervention, the OCC raised the issue of whether Rule 2848(d)(III)(A)(vii) (identical support rule), as applied to a wireless telecommunications 

carrier like Viaero, violates § 40-15-208(2)(a)(II), C.R.S.
  The Commission directed the ALJ to hear this issue in this docket.  The Commission was concerned that, if this issue were deferred to a rulemaking docket and a decision on the merits in this docket were then issued before a finding in the rulemaking docket that the identical support rule violates the statute (if indeed that is the case), there would be an unlawful decision in this docket.  See Decision No. C09-0375, at ¶ 20.
6. In Decision No. R09-0626-I, mailed on June 11, 2009, the ALJ found that it was not legally possible to determine the legality of the identical support rule in this docket.  The ALJ ruled that this would violate the provisions of § 24-4-101, C.R.S., et seq. (Colorado Administrative Procedure Act or Colorado APA).  The determination of whether the identical support rule violates § 40-15-208(2)(a)(II), C.R.S., would amount to a rulemaking  since a ruling on this issue would impact not only Viaero but other wireless telecommunications carriers seeking CHCSM support as an EP.  This docket, on the other hand, is an adjudicatory proceeding and therefore would not provide notice and opportunity for other carriers to provide comment or argument.
7. The ALJ certified Decision No. R09-0626-I as being immediately appealable via exceptions to the Commission.  The exceptions by the OCC and the response by Viaero followed.  
C. Exceptions
8. In its exceptions, among other things, the OCC elaborates on its argument that the identical support rule, at least as applied to a wireless telecommunications carrier such as Viaero, violates § 40-15-208(2)(a)(II), C.R.S.  The OCC requests that the Commission stay this docket pending resolution of the legality of the identical support rule by the Commission (either in this docket or in a rulemaking docket).  The OCC requests that the Commission reverse its referral of this docket to the ALJ and rule on the legality of the identical support rule en banc.  
9. In its response to exceptions, Viaero agrees with the ALJ that the OCC’s challenge to the legality of the identical support rule cannot be addressed in an adjudicatory docket without violating the Colorado APA.  Viaero further argues that the Commission should deny the OCC’s exceptions and allow this docket to move forward because any additional delay would prejudice Viaero.  Most importantly, Viaero argues that, in this docket, it is not seeking a specific amount of support, but only a determination that it remains eligible for the support to which it is entitled.
D. Discussion

10. We agree with the ALJ and Viaero that it is not possible to determine whether the identical support rule violates § 40-15-208(2)(a)(II), C.R.S., in this docket.  Such a determination would amount to a rulemaking which cannot occur in an adjudicatory proceeding.  
11. In addition, we note that the existing Commission rules establish a multi-phased process that a telecommunications carrier must go through to obtain CHCSM support.  First, a carrier must be designated an EP.  In an application to the Commission to be designated an EP, the carrier must demonstrate that it is not receiving funds from the CHCSM or any other source that together with revenues as defined by the Commission-adopted revenue benchmark exceed the reasonable cost of providing basic local exchange service to customers of such provider.  See Rule 2847(b)(I)(E).  Viaero demonstrated this in 2007.  See Decision No. R08-0523.  Second, after being designated an EP and prior to actual receipt of support, the telecommunications carrier must meet the same test again in a subsequent application.  See Rule 2847(f)(I).  Viaero has filed such an application in this docket.  The actual calculation of amount of support that the carrier is entitled to and the disbursement of funds occur after the Commission rules on the merits of these two applications.  The Commission rules provide that the calculation and disbursement of support (which is where the identical support rule comes into play) occur administratively rather than as an adjudicated proceeding.  See Rule 2848(e).
12. We affirm our prior ruling that the issue raised by the OCC (whether the identical support rule, as applied to a wireless company like Viaero, violates § 40-15-208(2)(a)(II), C.R.S.) is non-frivolous.  However, we agree with Viaero that this issue is beyond the scope of this docket.  This is because the amount of CHCSM support that Viaero may be entitled to, which is where the identical support rule comes into play, is beyond the scope of this adjudicatory docket.  Instead, the primary focus is on whether Viaero is eligible to receive CHCSM support or not.
13. We therefore modify our previous referral of this docket to the ALJ and remove the issue of the legality of the identical support rule from this docket.  We therefore deny the exceptions and related requests by the OCC.
14. We will address both the multi-phased process that a telecommunications carrier must go through to obtain CHCSM funds as well as the legality and public policy surrounding the identical support rule in a rulemaking proceeding.
II. order:
A. The Commission Orders That:

1. The exceptions to Recommended Decision No. R09-0626-I, a motion to stay proceedings, and a request for limited reversal of referral of docket to administrative law judge filed by the Colorado Office of Consumer Counsel (OCC) on July 1, 2009 are denied, consistent with the discussion above.
2. The 20-day time period provided by § 40-6-114(1), C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Order.

3. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS' WEEKLY MEETING
July 29, 2009.
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� The identical support rule states that if a competitive EP is designated anywhere in a rural ILEC EP’s study area, the per-line amounts used to determine the competitive EP’s support shall be based on the rural ILEC EP’s support, rather than the costs of the competitive EP.  On the other hand, § 40-15-208(2)(a)(II), C.R.S., states that “[t]he commission shall ensure that no local exchange provider is receiving funds from this or any other source that, together with local exchange service revenues, exceeds the cost of providing local exchange service to customers of such provider.”  Emphasis added.  In Decision No. C09-0375, we noted that, without passing a judgment on the merits, the OCC’s argument was non-frivolous.
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