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I. BY THE CommiSSION
A. Statement

1. This matter comes before the Commission for consideration of exceptions to Recommended Decision No. R09-0568 (Recommended Decision) filed by KwikRide, LLC (KwikRide) on June 18, 2009.  Shamrock Charters, Inc., doing business as Shamrock Airport Express, SuperShuttle of Northern Colorado, SuperShuttle of Fort Collins and/or SuperShuttle NOCO (Shamrock) filed a response to exceptions on July 6, 2009.  Shamrock also filed a Motion requesting an extension of two business days to file its response to exceptions on July 1, 2009 as well as a Supplement to the Motion on July 13, 2009.  Now, being fully advised in the matter and consistent with the discussion below, we deny the exceptions filed by KwikRide and grant the Motion filed by Shamrock.


B.
Background

2.
On October 24, 2008, KwikRide filed an application seeking authority to operate as a common carrier by motor vehicle for hire for the transportation of passengers and their baggage in scheduled service between all points in the City of Fort Collins, Colorado, on the one hand, and Denver International Airport (DIA), on the other hand.  Specifically, KwikRide seeks to provide scheduled non-stop service directly between Fort Collins and DIA. The business plan filed by KwikRide assumed that the point of departure in Fort Collins would be the Harmony Transit Center, although KwikRide has not yet committed to that location.  

3.
Shamrock timely intervened by right in this docket.  Pursuant to Certificate No. 49759, Shamrock provides common carrier scheduled services which overlap with the services proposed by KwikRide. 

4.
Colorado Cab Company, LLC, doing business as SuperShuttle (SuperShuttle), agreed to purchase all of the stock in Shamrock on September 11, 2008 (before KwikRide filed its application).  The new owners invested nearly $800,000 in equipment, including the purchase of new 10-passenger vans, 20 to 25-passenger minibuses, 50 to 55-passenger buses, an upgraded carwash, and new computer systems.  Further, the new owners repaired or refurbished several of the existing vehicles.  Shamrock currently operates 32 vehicles, including 6 full size buses, 2 32-passenger international cutaways, 6 shuttle buses, and 18 10-passenger vehicles.  Six of the above vehicles, including three of the full size buses, are wheelchair accessible.  Shamrock charges $32 for a one way trip from the Harmony Center Transfer Center to DIA for adults and $10 for children 12 or younger.


5.
The five-day hearing was held from February 18, 2009 to March 9, 2009, before Administrative Law Judge G. Harris Adams (ALJ).  During the hearing, 13 public witnesses testified for KwikRide and 3 public witnesses testified for Shamrock.  In the Recommended Decision, the ALJ found that KwikRide failed to meet its burden of proof under the doctrine of regulated monopoly.  The ALJ ruled that KwikRide did not prove that present or future public convenience and necessity requires or will require its services and that the services provided by Shamrock were substantially inadequate.  In light of these findings, the ALJ did not determine whether KwikRide was operationally, managerially, and financially fit.  Nevertheless, he noted substantial concerns as to the fitness component.  The ALJ therefore dismissed the application.  


6.
KwikRide timely filed exceptions to the Recommended Decision. Shamrock filed its response to the exceptions.  In addition, Shamrock also filed a Motion requesting an extension of two business days to file its response to exceptions as a result of medical issues experienced by its counsel.  In a Supplement to the Motion, Shamrock stated that it has conferred with the counsel for KwikRide, who does not object to the Motion.  We therefore find good cause to grant the Motion.  

C.
Legal Standard


7.
The ALJ applied the correct legal standard—the doctrine of regulated monopoly—in this case.  Pursuant to the regulated monopoly doctrine, an applicant for common carrier authority has the heavy burden of proving by substantial and competent evidence: (a) that present or future public convenience and necessity requires or will require its proposed service, i.e., unmet public demand; and (b) that the services provided by the incumbent carrier in the proposed service area are substantially inadequate. See Rocky Mountain Airways, Inc. v. Pub. Utils. Comm’n, 509 P.2d 804 (1973); RAM Broadcasting v. Pub. Utils. Comm’n, 702 P.2d 746 (Colo. 1985). Both of these criteria must be met before the Commission may grant a common carrier authority when one or more common carriers are already providing service in the area.  See Boulder Airporter, Inc. v. Rocky Mountain Shuttlines, Inc., 918 P.2d 1118, 1121 (Colo. 1996).

8.
The test of substantial inadequacy is not perfection.  See Ephraim Freightways, Inc., 380 P.2d 228, 232 (Colo. 1963).  When a common carrier renders service to a number of customers within a specific geographic area, it is not unreasonable to expect that some dissatisfaction will arise and that some legitimate complaints will result.  Therefore, an applicant must establish a general pattern of inadequate service in order to demonstrate substantial inadequacy.  Isolated incidents of dissatisfaction, on the other hand, are insufficient.  The applicant must also show more than the fact that it can provide “better” service.  Pub. Utils. Comm'n v. Verl Harvey, Inc., 371 P.2d 452 (Colo. 1962).   
9.
An applicant for common carrier authority must also establish its “fitness,” both financially and operationally, to conduct the proposed services.  Fitness includes a consideration of whether an applicant has sufficient equipment, personnel, facilities, and managerial experience to conduct its proposed operations.  It also includes consideration of whether the applicant has the ability and willingness to comply with applicable public utilities law governing regulated motor carrier operations.  Thacker Bros Transportation v. Pub. Utils. Comm’n, 543 P.2d 719 (Colo. 1975). 

D.
Unmet Public Demand for the Proposed Service


10.
In its exceptions, KwikRide contends that Shamrock transports only 3.4 percent of the persons who travel between DIA and Fort Collins and argues that there is unmet demand for transportation.  KwikRide cites Durango Transp., Inc. v. Pub. Utils. Comm’n, 122 P.3d 244 (Colo. 2005) for the proposition that a small percentage of people who elect to use the services of an incumbent indicates unmet public demand.  In addition, KwikRide relies on a 2006 population forecast report.  This report states that northern Colorado is one of the fastest growing areas in Colorado and the nation. KwikRide argues that this circumstance increases unmet public demand for its proposed services even more.


11.
The ALJ found that KwikRide failed to demonstrate the correlation between the DIA passenger counts or the population of Fort Collins and the demand for the service proposed by KwikRide.  In addition, the ALJ found no evidence supporting the conclusion that potential population growth in the area would result in additional demand for transportation services.  See Recommended Decision, at ¶67.

12.
In its response to exceptions, Shamrock agrees with the findings and conclusions reached by the ALJ.  Shamrock also contends that KwikRide overstated the potential passenger numbers by including DIA passengers who are making connections at DIA, not just those whose origin or destination is DIA. Shamrock argues that any projections of the population growth in Fort Collins and the surrounding area are highly dependent on the condition of local and national economies and will be negatively influenced by the current recession.  In fact, Shamrock states that the overall market for scheduled services between DIA and Fort Collins recently declined due to the recession, as evidenced by its reduced passenger counts.  Shamrock also contends that there is no support for the conclusion reached by KwikRide that the ratio of potential market to the total DIA passenger count is similar to the ratio of the population of Fort Collins to the total population of Colorado. Shamrock argues that this gross extrapolation without a foundation on the comparability of Fort Collins to Colorado as a whole with respect to scheduled airport shuttle services is unreliable.  Finally, Shamrock argues that the 3.4 percent number cited by KwikRide does not refer to scheduled service alone or to the Fort Collins area specifically, but rather is the portion of total travelers to and from DIA served by SuperShuttle and its affiliates.


13.
The Commission previously recognized that demographic information alone does not establish the need for any additional specific transportation service and that it should not be 

assumed that a growth in population will automatically result in any additional need for for-hire ground transportation.
 In Durango Transportation, a case cited by KwikRide, the Commission did find that the fact that only 1.3 percent of the people flying into the Durango-La Plata Airport and traveling to a ski resort located on Purgatory Mountain utilized the services offered by the incumbent was probative of the unmet public need.  See Durango Transp., 122 P.3d at 246.  That case, however, is distinguishable from the case here, because tourists traveling to a ski resort are more likely to need for-hire scheduled transportation than the general public (the Commission noted that many tourists were not familiar with mountain driving and many were drinking alcohol).  Id. at 247.  Furthermore, in Durango Transportation, there were other factors besides demographic information to support a grant of the application.  Id. at 248.  We disagree with KwikRide that the holding of Durango Transportation should be extended to this case.  We deny the exceptions of KwikRide on the ground of unmet public demand.  

E.
Substantial Inadequacy


14.
In its exceptions, KwikRide argues that the transportation service between Fort Collins and DIA provided by Shamrock is substantially inadequate because it makes stops along the way and therefore takes too long, because of long intervals between departures, and because of cost.  KwikRide further claims that Shamrock illegally abandoned its stop in Longmont in an effort to improve its Fort Collins service.


15.
The ALJ found that preferences as to shorter wait times and non-stop services did not meet the burden of proof to demonstrate substantial inadequacy.  Recommended Decision, at 

¶82.  The ALJ also noted that many of the concerns expressed by public witnesses testifying for KwikRide related to the number of intermediate stops in Fort Collins and the Harmony Transfer Center and wait times at these intermediate stops.  The ALJ noted that KwikRide planned to stop at the Harmony Transfer Center only and that its proposed services would not address the above concerns.  The ALJ further stated that wait times will be minimized if passengers were to arrive to the Harmony Transfer Center near the time of departure (with any carrier).  Id., at ¶¶74, 82-83.  

16.
The ALJ found that (at the time of the hearing) Shamrock provided 14 trips each way between Fort Collins and DIA daily, with travel time of 75 to 80 minutes, including stops in Longmont and Loveland.  In addition, Shamrock filed a new proposed schedule, with 18 hourly departures from the Harmony Transit Center and DIA, with the travel time of 65 to 70 minutes, including only the stop in Loveland (the Longmont service was transferred to a SuperShuttle affiliate in Boulder).  The ALJ compared this with KwikRide’s proposal of 20 hourly departures with the travel time of 55 minutes.  The ALJ noted that this estimated time disregarded the time required on Level 5 at DIA to disembark passengers on both sides of the terminal.  The ALJ found that, even assuming that KwikRide can make the trip in 55 minutes each way, the total time difference was small (especially after the new schedule proposed by Shamrock will go into effect).  Id., at ¶¶77-78.  Furthermore, the ALJ found that the fares charged by Shamrock were not excessive.  Id., at ¶¶79.  

17.
The ALJ also noted that the public witnesses who testified for KwikRide were largely personal acquaintances of Mr. and Mrs. Cook (owners of KwikRide) or persons who have not used Shamrock recently, especially after it was purchased by SuperShuttle.  Id., at ¶¶70-71.  The ALJ also stated that Shamrock has additional capacity to serve the public due to the declining market and the current recession.  The ALJ concluded that the evidence as a whole did not indicate a substantial inadequacy within the scope of the application, in reasonable proximity to the time of the application.  Id., at ¶85.

18.
In its response to exceptions, Shamrock agrees with the findings and conclusions reached by the ALJ.  Shamrock also states that a proper evaluation of the adequacy of its services must distinguish between the time periods before and after it was acquired by SuperShuttle.  

19.
More specifically, Shamrock argues that after its new schedule will go into effect, the time differential between Shamrock and KwikRide will be only 14 minutes one way and 23 minutes round trip, assuming that KwikRide correctly estimated its travel times.  Shamrock argues that this does not make its services inadequate.  Shamrock further argues that its rates are cost-based, reasonable, and include not only mileage and toll charges, but also operation and maintenance expenses.  

20.
Shamrock argues that it properly transferred the Longmont stop to a SuperShuttle affiliate serving Boulder and that the claims of illegal abandonment by KwikRide should be stricken.  Shamrock points out that KwikRide based the claims of illegal abandonment on the testimony of one public witness who also stated “I guess” and “maybe” when asked whether Shamrock stopped servicing Longmont before or after the transfer to a Boulder affiliate. The second public witness based her understanding regarding the timing of when Shamrock stopped serving Longmont on her conversation with one of the drivers.  

21.
First, we find that it was not improper for the ALJ to give lesser weight to the testimony by acquaintances of KwikRide’s owners or the testimony of public witnesses who have not recently used Shamrock.  We defer to the ALJ on the credibility issues because he had the benefit of personally observing these witnesses when they testified at the hearing.  We, have not had the same opportunity.  

22.
Second, we also agree with the ALJ that KwikRide did not prove that the services provided by Shamrock were substantially inadequate.  The total travel time differential between the service provided by Shamrock and the service proposed by KwikRide, even assuming that KwikRide accurately estimated its travel time, is small.  In addition, the concerns regarding the number of intermediate stops in Fort Collins are not relevant.  The apples-to-apples comparison of the service provided by Shamrock and the service proposed by KwikRide should begin with the Shamrock service starting at the Harmony Transfer Center rather than intermediate stops in Fort Collins.  We also agree with Shamrock that the allegation that it illegally abandoned its stop in Longmont is attenuated, at best.

23.
We deny the exceptions filed by KwikRide on the substantial inadequacy issue as well.  We agree with the ALJ that the services provided by Shamrock are adequate, especially so after it was purchased by SuperShuttle.  Further, Shamrock now has additional capacity to serve the public as a result of the declining market and the current recession.  We agree with the ALJ that KwikRide failed to meet its heavy burden under the doctrine of regulated monopoly.  

II. ORDER

A. The Commission Orders That:

1. The Motion for an extension of two business days to file response to exceptions filed by Shamrock Charters, Inc., doing business as Shamrock Airport Express, SuperShuttle of Northern Colorado, SuperShuttle of Fort Collins and/or SuperShuttle NOCO, on July 1, 2009, is granted, consistent with the discussion above.

2. The exceptions to Recommended Decision No. R09-0568 filed on June 18, 2009 by KwikRide, LLC, are denied, consistent with the discussion above.

3. The 20-day time period provided by § 40-6-114, C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Order.

4. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS' WEEKLY MEETING
July 15, 2009.
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� See e.g., Decision No. R07-0586, issued in Docket No. 06A-657CP (In the Matter of the Application of Express Taxi for a Certificate of Public Convenience and Necessity to Operate as a Common Carrier by Motor Vehicle for Hire); Decision No. R06-1086, issued in Docket No. 06A-204CP (In the Matter of the Application of Northern Lights Taxi for a Certificate of Public Convenience and Necessity to Operate as a Common Carrier by Motor Vehicle for Hire).
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