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I. BY THE COMMISSION

A. Statement 

1. This matter comes before the Commission for consideration of applications for rehearing, reargument, or reconsideration (RRR) to Decision No. C09-0595 (Commission Decision On Settlement) filed by Ms. Leslie Glustrom on June 26, 2009 and by Public Service Company of Colorado (Public Service or Company) on June 29, 2009. In addition, Staff of the Public Utilities Commission (Staff) filed a Motion for Leave to File Response to Public Service’s RRR and a Response to Public Service’s RRR on July 6, 2009.  Public Service filed a Reply to Staff’s Motion on July 7, 2009.  Furthermore, pursuant to Decision No. C09-0740, mailed on July 8, 2009, both Public Service and Staff filed responsive pleadings on July 13, 2009.  Finally, Ms. Glustrom filed a Motion to supplement the record on July 7, 2009 and Public Service filed a response to that Motion on July 13, 2009.  Now, being fully advised in the matter and consistent with the discussion below, we grant the RRR filed by Public Service; grant the RRR filed by Ms. Glustrom, in part, and deny, in part; and deny the Motion to supplement the record filed by Ms. Glustrom.


B.
Background

2. On November 14, 2008, Public Service filed Advice Letter No. 1522-Electric.  Public Service requested that the tariff pages accompanying Advice Letter No. 1522-Electric become effective on December 15, 2008.  Public Service filed direct testimony in support of the rate increases proposed in the advice letter.  The advice letter was set for hearing and suspended for a total of 210 days.

3. Public Service proposed a Phase I rate increase of $174.7 million and reduced this request to $159.3 million in its rebuttal testimony.

4. On April 22, 2009, certain parties agreed to a Settlement and filed that Settlement with the Commission, along with a motion seeking approval of the Settlement. 

5. The parties to the Settlement agreed to a rate increase of $112.2 million.  As part of the Settlement, the parties agreed to certain specified rate case principles for accounting and reporting purposes, but not on many disputed issues.  Ms. Leslie Glustrom, Ms. Nancy LaPlaca, and Ratepayers United of Colorado opposed the Settlement.  

6. In the Commission Decision On Settlement, we approved the Settlement, with a modification.  The Settlement contained a provision that Public Service make available to parties in Docket No. 09AL-299E (subsequent Phase I and II rate case filed by Public Service) the 2008 historic test year (HTY) data via audit or discovery request.  However, we ordered Public Service to file that information as part of a supplemental direct testimony filing.  We stated that:

[W]e direct Public Service to file a HTY for the period July 1, 2008 through June 30, 2009.  Such a period will allow us to examine how the FTY [future test year] proposed in this docket tracked actuals for the first part of 2009.  Public Service shall also file an explanation of any regulatory principles underlying both HTYs so that comparisons can be made to the 2010 FTY filed in Docket No. 09AL-299E.  See Commission Decision On Settlement, at ¶92.

Public Service shall … file historic test year data for July 2008 through June 2009 as soon as the data becomes available, but no later than July 31, 2009[.]  Id., at ordering ¶3.

C.
Public Service’s RRR and Related Pleadings

7. In its RRR, Public Service requested that the Commission extend the deadline by which the Company must file the updated HTY for the 12 months ending June 30, 2009 from July 31, 2009 to September 1, 2009.  Public Service stated that it cannot file this information by July 31, 2009 because it will not have access to the accounting data necessary to prepare the HTY ending June 30, 2009 until following the accounting close for the second quarter or 2009, which will not occur until mid-July of 2009.  Public Service further stated that it will not have access to the information needed to develop the jurisdictional allocators or the load and system peak data until mid-August 2009.  

8. In its Motion for Leave to File Response to Public Service’s RRR, Staff stated, inter alia, that the above mentioned request by Public Service, if granted, would significantly and adversely impact the ability of Staff and other intervenors to prepare and file answer testimony in Docket No. 09AL-299E, due August 14, 2009.  Staff also requested that the Commission set an additional prehearing conference in Docket No. 09AL-299E.

9. In its Reply filed on July 7, 2009, Public Service stated that it does not object to Staff’s request for an additional prehearing conference and indicated that it would attempt to file the HTY ending June 30, 2009 by August 18, 2009.  

10. In Decision No. C09-0740, we granted Staff’s Motion for Leave to File Response to Public Service’s RRR and ordered Public Service to file a reply and respond to specific questions related to the preparation of the HTY ending June 30, 2009.  We also invited Staff to comment on these issues.  On July 13, 2009, both Public Service and Staff filed responsive pleadings.  

11. In its response, Public Service stated that developing a test year filing requires a high level of precision and detail and takes a significant amount of time to complete all of the required pieces.  Its previous rate cases based on a HTY have typically been filed four and a half to five months after the close of a quarter.   Public Service also stated that it did not believe that using a June 30, 2009 HTY is the most effective means for judging the accuracy of its budgeting process.  Public Service proposed an alternative that, in its opinion, would allow the intervenors and the Commission to assess this process.  The Company stated that this alternative information can be delivered by July 31, 2009.

12. Public Service also stated that the HTY ending June 30, 2009 will need significant adjustments before it can be compared to the 2009 FTY filed in the instant docket. Public Service asserted that the 2009 FTY filed in this docket contained only annual totals; that monthly data on operations and maintenance (O&M) and monthly expected capital closing can only be found in workpapers that were not part of the record in this case; and that the addition of Ft. St Vrain Units 5 and 6 and Comanche 3 in the second half of 2009 would further complicate the comparison.

13. Public Service described the detailed process utilized from the accounting close to the production of a HTY. Further, in response to a question asked by the Commission in Decision No. C09-0740, Public Service argued that the HTY ending May 31, 2009 would be inferior to the HTY ending June 30, 2009.  This is because the information contained in the HTY ending May 31, 2009 will not have undergone the scrutiny associated with the normal quarterly accounting close, among other reasons.

14. In the alternative to the June 30, 2009 HTY, Public Service offered to deliver the following data by July 31, 2009:

· A January 2009–June 2009 monthly comparison of actual O&M FERC and object accounts compared to the 2009 FTY filed in the instant docket, but not allocated between retail and wholesale jurisdictions;

· The same information for end-of-month plant-in-service balances;

· A comparison of the billed sales and revenue actual and forecasted amounts for that same period; and
· An update of this data through July 31, 2009 on August 31, 2009.

15. In its response to Decision No. C09-0740, Public Service contended that it does not budget generation and transmission separately for the retail and wholesale jurisdictions and that therefore the above mentioned data is a better way to determine budgeting accuracy.  Public Service represented that both Staff and the Office of Consumer Counsel (OCC) were in favor of receiving this information instead of the HTY data.

16. In its response to Decision No. C09-0740, Staff confirmed that the delivery of the above mentioned data by Public Service would be a suitable alternative to the HTY data.  Staff also indicated that the OCC joined Staff on this issue.  

17. We appreciate the efforts by both Staff and Public Service in reaching a mutually agreeable solution in this issue.  We find that this solution is an acceptable compromise and will allow the intervenors and the Commission to meaningfully analyze the budgeting process used by Public Service.  We therefore grant Public Service’s RRR and order the Company to file the above mentioned data in Docket No. 09AL-299E no later than July 31, 2009.

B. Ms. Glustrom’s RRR

18. Ms. Glustrom raises multiple arguments in her RRR, many of which she raised on prior occasions.  First, Ms. Glustrom requests that any Commissioner whose impartiality may reasonably be questioned for reasons of past employment or past involvement in key issues being decided in this docket withdraw from considering the merits of her RRR.  Both Chairman Binz and Commissioner Baker participated in past proceedings where the Commission granted Public Service a certificate of public convenience and necessity (CPCN) for Comanche 3. However, the prudency of Public Service’s investment in Comanche 3 or any other asset is not an issue in this docket.  We find that past employment or involvement of all three Commissioners will not prevent them from impartially considering any issues in this docket and therefore all of the Commissioners will consider the merits of Ms. Glustrom’s RRR.  

19. Ms. Glustrom requests that the Commission amend the Commission Decision On Settlement to admit her answer and cross answer testimonies into the record.  She argues that the information related to the availability of long term coal supply for the useful life of Comanche 3, contained in her answer and cross answer testimonies, is relevant to whether or not that plant is prudent.  Ms. Glustrom argues that the orders by the Administrative Law Judge (ALJ) striking her testimonies prevented her from challenging the prudence of Comanche 3, which she is entitled to do under Rule 3613(d).  Ms. Glustrom contends that Public Service failed to comply with Decision No. C05-0049, where the Commission granted a CPCN for the construction of Comanche 3 and authorized recovery of associated costs, because it has not demonstrated availability of coal supply for the useful life of the plant.

20. The ALJ ruled that portions of answer and cross answer testimonies filed by Ms. Glustrom attempted a collateral attack on Decision No. C05-0049 and therefore were beyond the scope of the docket.  The ALJ also found that Ms. Glustrom exceeded the permissible scope of challenging the prudence of utility actions pursuant to Rule 3613(d) and failed to demonstrate the relevancy of her argument that Public Service acted inconsistently with Decision No. C05-0049 because it failed to demonstrate availability of coal supply for the life of Comanche 3.  The ALJ granted Motions to Strike filed by Public Service.  See Recommended Decision Nos. R09-0293-I, R09-0373-I, R09-0431-I, and R09-0535-I.

21. We uphold the rulings made by the ALJ on this subject matter and deny the RRR filed by Ms. Glustrom on this ground.  The prudency of the investment in Comanche 3 is not an issue within the scope of this docket.  The Commission previously ruled on the merits of these issues in Decision No. C09-0049.  Furthermore, as recently as 2008, Ms. Glustrom asked this Commission to rule on the appropriateness of Comanche 3.  In Decision No. C08-0955, mailed on September 11, 2008, we stated that: 

We also find that we will not reexamine the Comanche 3 dockets and our Decisions pursuant to our delegated authority in § 40-6-112(1), C.R.S.  The Comanche 3 Decision and subsequent settlement agreement was a result of many hearings, deliberations, and thoughtful dialogue among various parties offering many perspectives with a stake in the outcome of the proceedings.  We find that there is no need to reopen and reassess the Comanche 3 construction.  See Decision No. C08-0955, at ¶ 20.

22. Ms. Glustrom now requests that we withhold approval of a depreciation rate for Comanche 3 until there is a showing of available coal supplies for the requested 60-year life span of the plant.  However, nothing in our rules require a utility to show availability of fuel supplies for the useful life of an asset in order to receive a CPCN or have construction of generation facilities deemed prudent.  We therefore deny the RRR filed by Ms. Glustrom on this ground.

23. Ms Glustrom requests that we amend the Commission Decision On Settlement to reflect the fact that the net income of Public Service went up by almost $100 million or about 40 percent between 2006 and 2008; that net income for Public Service’s parent, Xcel Energy, Inc., went up by $74 million or about 13 percent between 2006 and 2008; that contributions of Public Service to the earnings of Xcel Energy, Inc., grew from about 41 percent in 2006 to about 52 percent in 2008 while the contributions by three other operating utility subsidiaries decreased over the same period of time.  Ms. Glustrom questions whether there is an urgent need for Public Service to obtain a $112.2 million annual increase in revenue given that its ratepayers are already the largest contributors to the earnings of the parent company.

We have reviewed the hearing testimony of Public Service Witness Mr. George Tyson
 and the evidence presented by Ms. Glustrom on this matter  We find that the data relied on by Ms. Glustrom may be valuable in other contexts, but it is not is useful during ratemaking.  We agree with Public Service that the issues raised by Ms. Glustrom are beyond the jurisdiction of the Commission and scope of this proceeding.  Only the information related to those portions of Public Service’s business that are regulated by this Commission is useful during 

24. ratemaking; however, the Securities and Exchange Commission also considers other aspects of the business, including interstate and unregulated operations as well as wholesale power business.  Further, various costs incurred by Public Service are “below the line” for purposes of recovery in rates.  We therefore deny the RRR filed by Ms. Glustrom on this issue.  

25. Ms. Glustrom requests that we amend the Commission Decision On Settlement to acknowledge that Comanche 3 is unneeded to meet Public Service’s load in 2009, especially not in November or December of 2009 when load is substantially below the summer peak demand.  Ms. Glustrom also requests that we amend the decision to review the cost arrangement for the pollution control upgrades at Comanche 1 and 2 and ensure that Public Service’s ratepayers are only paying their fair share of the pollution upgrades at these plants.  

26. We deny the requested changes. We point to the oral rebuttal testimony of Public Service witness Ms. Karen Hyde.
  Ms. Hyde explained that Comanche 3 load would be required to meet the summer peak load in 2010 and therefore it must come on line in advance of that peak in order to ensure that Public Service had adequate lead time to address possible contingencies in the start-up phase. Further, the current economic recession, which could not have been forecasted when Comanche 3 was proposed and approved, impacted the optimal timing to bring this plant online.  Finally, Ms. Hyde detailed the responsibilities of Public Service’s partners in Comanche 3, Holy Cross, and Intermountain Rural Electric Association, in the sharing of costs within the coal plant, as well as the sharing of costs for associated pollution control upgrades at Comanche 1 and 2. 

27. Ms. Glustrom requests that we clarify the use of the “RMSM” acronym in ¶ 61 of the Commission Decision On Settlement.  We clarify the acronym RMSM refers to CF&I Steel, L.P. (Colorado Fuel & Iron), doing business as Rocky Mountain Steel Mills.

28. Ms. Glustrom requests that the Commission provide a list of all exhibits that have been admitted into the record in this docket to ensure an accurate record and to facilitate a future review of the record. We expect all parties in this and other dockets to be responsible for tracking the exhibits admitted into the record.  We therefore deny this request.  Instead, we suggest that Ms. Glustrom contact the court reporters for this information  

29. Ms. Glustrom requests that we amend the Commission Decision On Settlement to acknowledge that Decision No. C05-0049, approving the CPCN for Comanche 3, indicated that the in-service date will be during 2010.   We deny this request.  Decision No. C05-0049 is part of the Commission records, it speaks for itself, and reiterating it here is unnecessary.  In addition, it is not unusual for a multi-year project such as the Comanche 3 coal plant to experience changes in its final completion date.  

30. Ms. Glustrom requests that we amend the Commission Decision On Settlement to specify exactly what the depreciation rates will be for the Fort St. Vrain turbines and Comanche 3.  Ms Glustrom states that the record was confusing due to an error contained in the testimony filed by Public Service.  We point Ms. Glustrom to Revised Exhibit LHP-3, p. 1, attached to the rebuttal testimony of Public Service witness Ms. Lisa Perkett, who filed corrected testimony on this issue. The final proposed rates are contained in that exhibit.  

31. Ms. Glustrom requests that the Commission restate a sentence in paragraph 87 of the Commission Decision On Settlement related to her concern about the use of a FTY versus a HTY to support the revenue increase and modify a sentence in paragraph 91 regarding the issue of air permit for Comanche 3.

32. In paragraph 87, we clarified that by approving the Settlement Agreement, we did not approve either a FTY or a HTY since the $112 million revenue increase can be supported via either FTY or HTY.  However, we could have summarized the argument made by Ms. Glustrom more precisely.  We therefore grant RRR on this ground and amend ¶ 87 to read as follows:

87. In her Statement of Position, Ms. Glustrom asserts that “While the Proposed Black Box Settlement Claims to Be Silent on the Issue of Test Year, it is Essentially Impossible to See How a Settlement Agreement of $112.2 Million Could Be Arrived At Using the Standard Historical Test Year.” We wish to remind the parties that we are not approving a particular test year in this decision.  Public Service, or any other party for that matter, could have proposed to use the HTY, with pro forma adjustments and changes in assumptions that resulted in a revenue requirement increase similar to the settlement amount.

33. In paragraph 91, we never meant the word “uncertainty” in a pejorative sense.  We therefore grant RRR on this ground and modify ¶91 as follows:


91.
Ms. Glustrom argued that the in-service date for Comanche 3 could be delayed.  This argument was based upon threatened litigation by Wild Earth Guardians and an inquiry from the Colorado Department of Public Health and Environment (CDPHE) regarding the air permit for Comanche 3. See Hearing Exhibits 54 and 56.  Such matters were addressed by Public Service witness Mr. Magno.  See generally Hearing Transcript, April 28, 2009, at p. 125.  We find that Public Service has a current valid air permit for Comanche 3 and that it continues to work with CDPHE.  It is important to understand that permits change over time to address regulatory changes.  Mr. Magno described air emissions permits as living documents.  We find that the CDPHE inquiry does not raise an uncertainty regarding the proposed in-service date of Comanche 3 at this time.  

34. Ms. Glustrom requests that we amend the Commission Decision On Settlement to summarize the testimony of each of the public witnesses who spoke at the two public comment hearings held in this case.  We clarify that Commission decisions need not summarize all of the arguments and sub-arguments presented by every single party or witness in a case.  Commission decisions are not designed to replicate the record that already exists in a case.

35. In addition, the legal treatment of the public comments is different than evidence propounded by the parties.  Public comments are not provided under oath or subject to any cross-examination or discovery.  Furthermore, many public comments dealt with issues that are beyond the scope of this docket.  For these reasons, public comments are part of the record in this docket but they are not considered to be evidence.  See Recommended Decision No. R09-0536-I, mailed May 18, 2009.  We deny the RRR filed by Ms. Glustrom on this issue.

36. Ms. Glustrom requests that we amend the Commission Decision On Settlement to require the approximately $4.7 million in Integrated Gasification and Combined Cycle (IGCC) expenses to be expensed and not put into a deferred account. She argues that the Commission did not authorize Public Service to incur these expenses and it is unlikely that an IGCC plant will be approved in the near future in Colorado.  Ms. Glustrom also requests that we modify our decision to deny cost recovery for expenses related to the SmartGrid project until Public Service obtained a CPCN for the project.

37. We approved the Settlement Agreement as it stood, with very limited regulatory principles agreed to by the parties.  We did not explicitly approve or disapprove the particular expenses mentioned above.  We therefore deny the RRR filed by Ms. Glustrom on these issues. 

38. Ms. Glustrom requests that we amend the Commission Decision On Settlement to explain how the Commission will review the $112.2 million revenue increase to ensure that the revenue increase covers only the costs that are “known and measurable.”  Ms. Glustrom points to the fact that the Settlement Agreement does not specify which utility costs will be covered by the proposed rate increase.

39. We clarify that the direct case filed by Public Service specifies the costs that the rate increase is intended to cover.  Public Service will utilize the revenue increase granted by the Commission Decision On Settlement to recover a portion of these costs and will have to manage its business to cover those costs according to some level of priority.  The Commission does not review the actual costs incurred by a utility following a rate case.  We therefore deny the RRR filed by Ms. Glustrom on this ground.

40. Ms. Glustrom requests that we amend the Commission Decision On Settlement to acknowledge that it violates the fundamental utility rate-making principle that ratepayers should only pay for assets that are “used and useful.” She points out that the Settlement Agreement will require the ratepayers to begin paying for Comanche 3 in July 2009 but the plant is not expected to be in-service until November 2009 or later.

41. We are not persuaded by this argument and we therefore deny the RRR filed by Ms. Glustrom on this issue.  We point out that only 2/13ths of the plant-in-service for Comanche 3 is included in the Settlement Agreement, reflecting the two months that Comanche 3 will be in-service, and used and useful, during the period rates will be in effect.  The fact that the rate impact from those two months is spread over six months that these rates will be in effect does not mean that ratepayers are paying for an asset that is not used and useful.  At the end of 2009, ratepayers will have paid for only two months of Comanche 3 being in-service, albeit over a period of six months.  It is not unusual during rate cases to develop rates that take into account the dynamics of when a regulated utility incurs costs and average out those cost impacts to produce a single rate for some prescribed period.  

42. Ms. Glustrom requests that we not accept the Settlement Agreement.  Instead, she suggests that the amount of rate relief due to Public Service, if at all, should be closer to the $11 million recommended by the OCC in its rebuttal testimony.  She also requests that we specify the use of a historic test year, specify a Return on Equity (ROE) that reflects the 7.00-10.00 percent ROE recommended by the OCC, order a capital structure that is much closer to the 45.7 percent equity of the OCC’s electric proxy group, and use a weighted average cost of capital close to the OCC’s surrebuttal position of 8.33 percent.

43. Our approval of the Settlement Agreement was based on a thorough review of the testimony filed by all parties and the proposed Settlement Agreement itself.  We found that the $112 million revenue requirement increase provided for in the Settlement Agreement was reasonable and we therefore approved the Settlement Agreement. In her RRR, Ms. Glustrom does not raise any new arguments beyond those that we considered previously and we therefore deny her RRR on these issues.  

44. To the extent that we have not specifically addressed any other requests made by Ms. Glustrom in her RRR, these requests are denied.

C. Motion to Supplement the Record

45. On July 7, 2009, Ms. Glustrom filed a Motion requesting that the Commission supplement the record in this docket to include a complaint filed on July 2, 2009 in the United States District Court for the District of Colorado by WildEarth Guardians against Public Service.  WildEarth Guardians claim that the construction of Comanche 3 is in violation of the Clean Air Act and the Maximum Achievable Control Technology requirements.  WildEarth Guardians seek declaratory and injunctive relief as well as civil penalties against Public Service.  In her Motion, Ms. Glustrom argues, among other things, that the filing of this complaint is material evidence and affects the likelihood that Comanche 3 will come online by November of 2009.
46. Public Service responded to this Motion on July 13, 2009.  Public Service argues that in issuing the Commission Decision On Settlement, the Commission specifically addressed and rejected the argument that the imminent filing of litigation by WildEarth Guardians created sufficient uncertainty regarding the in-service date of Comanche 3 to justify rejecting the Settlement Agreement.  Public Service argues that there is nothing about the actual filing of litigation that makes it any more likely that the Comanche 3 in-service date will be affected than the threat of litigation that the Commission already took into consideration.
47. We find the arguments made by Public Service on this issue to be persuasive.  We also note that there have been no rulings on the merits of the WildEarth Guardians’ complaint by the court at this time.  We therefore deny the Motion filed by Ms. Glustrom.
II. ORDER

A. The Commission Orders That:

1. The application for rehearing, reargument, or reconsideration to Decision No. C09-0595 filed by Ms. Leslie Glustrom on June 26, 2009 is granted, in part, and denied, in part, consistent with the discussion above.

2. The application for rehearing, reargument, or reconsideration to Decision No. C09-0595 filed by Public Service Company of Colorado on June 29, 2009 is granted, consistent with the discussion above.

3. The Motion to supplement the record filed by Ms. Glustrom on July 7, 2009 is denied, consistent with the discussion above.

4. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS' WEEKLY MEETING
July 15, 2009.
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