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I. BY THE COMMISSION
A. Statement


1.
This matter comes before the Commission for consideration of applications for rehearing, reargument, or reconsideration (RRR) to Decision No. C09-0207 (Initial Commission Decision) filed jointly by Colorado Cab Company, LLC, doing business as Denver Yellow Cab and/or Boulder Yellow Cab (Yellow Cab) and MKBS, LLC, doing business as Metro Taxi and/or Taxis Fiesta (Metro Taxi); Union Taxi Cooperative (Union Taxi); and FlatIron Cab Corporation (Iron Cab) on April 10, 2009.
  On April 29, 2009, the Commission granted the RRR to toll the statutory time period provided for in § 40-6-114(1), C.R.S., and invited the parties to comment on certain issues.  See Decision No. C09-0465, mailed May 1, 2009.  On May 15, 2009, Metro Taxi and Yellow Cab (jointly); Freedom Cabs, Inc. (Freedom Cab); and Union Taxi each filed comments.  Now, being fully advised in the matter and consistent with the discussion below, we grant the RRR filed by Iron Cab, in part; deny the RRR filed by Union Taxi in its entirety; and grant the RRR filed by Metro Taxi and Yellow Cab, in part.

B. Iron Cab

1. Background

2.
In its RRR, Iron Cab proposed a smaller service territory and attached documents that were not part of the record.
  In their joint RRR, Metro Taxi and Yellow Cab argued that any request by Iron Cab to serve a smaller service area should be denied because, inter alia, all of the 

discovery, preparation, and evidentiary presentation by Metro Taxi and Yellow Cab were based on Iron Cab’s application as filed and amended prior to the hearing.  Metro Taxi and Yellow Cab argued that their due process rights would be violated if the Commission were to reevaluate the evidence that they presented at the hearing not on the basis of Iron Cab’s application as filed and amended prior to the hearing, but in light of some new service territory that was not considered during the hearing presentation and preparation.  Metro Taxi and Yellow Cab argued that instead the Commission should invite Iron Cab to file a new application or hold a new hearing.  In light of actual RRR filed by Iron Cab, we invited Metro Taxi and Yellow Cab to elaborate further on this argument.
 See Decision No. C09-0465, at ¶7.  

3.
In their comments, Metro Taxi and Yellow Cab stated that the Commission found, with respect to two of the fitness metrics (sufficient cash balances and access to capital and fixed physical facilities), that Iron Cab was not fit without regard to the size of the proposed service territory.   

4.
Metro Taxi and Yellow Cab also argued that Iron Cab’s proposed smaller service territory merely eliminates most of the rural areas in its original proposal, leaving the areas with more concentrated population intact.  Metro Taxi and Yellow Cab concluded that it is not clear whether Iron Cab’s proposed reduced service area would require a lesser degree of management capability or minimum efficient scale of operations than the original area.  

5.
Finally, Metro Taxi and Yellow Cab pointed out that the four documents attached to Iron Cab’s RRR as well as discussion and argument related to these documents were not part of the evidentiary record and therefore constitute unreliable hearsay.  

2. Discussion


6.
We agree with Metro Taxi and Yellow Cab that their due process rights may be abridged if the Commission were to reevaluate the evidence that they presented during the hearing not on the basis of Iron Cab’s application as filed and amended, but on the basis of a new service area that was not previously considered.  We find that Metro Taxi and Yellow Cab have not had an opportunity for discovery and cross-examination regarding the new service area or any other new information contained in Iron Cab’s RRR.  

7.
We also agree with Metro Taxi and Yellow Cab that it is not clear whether the new reduced service area that Iron Cab proposed in its RRR would require any lesser degree of fitness or minimum efficient scale of operations than Iron Cab’s original service area. A hearing would be necessary to determine whether:  (1) the reduced service area requires a lesser degree of fitness or minimum efficient scale of operations; and, if so (2) whether Iron Cab met that level of fitness and minimum efficient scale of operations.  

8.
Finally, we also agree that that the four documents attached to Iron Cab’s RRR and the discussion related to these documents
 were not part of the evidentiary record or subject to cross-examination and therefore are unreliable at this time. 


9.
We therefore grant the RRR filed by Iron Cab in part, and refer the Iron Cab portion of the consolidated docket to an Administrative Law Judge (ALJ) for a recommended decision.  The ALJ has the discretion to order additional discovery and take other steps necessary to protect the due process rights of all parties.  During the hearing, Iron Cab may call the persons mentioned in the new documents attached to its RRR or any other persons as witnesses and present any other new evidence.  This deconsolidated case would proceed under the statutory standard as it existed at the time of application.  In the alternative, Iron Cab may withdraw its application and submit a new application.
  

C. DIA

1. Background

10.
Metro Taxi and Yellow Cab attached a letter from Mr. Patrick Heck, Deputy Manager of Aviation/Revenue Development at Denver International Airport (DIA), to their joint RRR.  This letter was dated April 1, 2009, and was addressed to Mr. Ross Alexander, President of Yellow Cab.  It stated, inter alia, that DIA will implement a moratorium on DIA badges issued to taxi drivers.  This letter also stated that drivers with existing badges will not be allowed to retain their badges if they elect to change taxi companies and that this moratorium will be in place for four months or until a [permanent] solution can be implemented to reduce the number of taxis serving DIA.

11.
In their joint RRR, Metro Taxi and Yellow Cab argued that DIA’s new policy on taxi badges will have a significant impact on whether and to what extent granting additional taxi permits will be detrimental to the public interest.  Metro Taxi and Yellow Cab argued that before reaching a final decision in this docket, the Commission should grant rehearing and reargument and allow the parties to present the terms of the final policy change adopted by DIA (when that occurs) with arguments about the effects of that policy change on this case.  We invited the other parties in this docket to comment on:  (1) whether the above mentioned letter should become part of the record in this proceeding; and (2) to respond to the merits of the above argument.  Decision No. C09-0465, at ¶6.

12.
Freedom Cab and Union Taxi discussed this issue in their comments.  Union Taxi argued that the above-mentioned request is unreasonable for several reasons.  First, Union Taxi pointed out that neither the Commission nor the parties in this docket have any ability to control and determine when DIA will have a finalized policy on taxi badges. Second, Union Taxi argued that Metro Taxi and Yellow Cab are effectively asking the Commission to indefinitely withhold a final decision in this docket, which would extend the regulatory uncertainty and increase the financial risks faced by Union Taxi and its member-drivers.  Third, Union Taxi (and Freedom Cab) argued that Metro Taxi and Yellow Cab have had an adequate opportunity to develop the record on DIA’s plans during the hearing and actually included three DIA officials on its list of witnesses and exhibits, but did not call them during the hearing.  Finally, Union Taxi stated that DIA has adjusted its temporary moratorium to allow drivers to transfer and secure a new badge to drive for another taxi company.  

2. Discussion

13.
We find the arguments made by Union Taxi and Freedom Cab in their comments on this issue to be persuasive. We therefore deny the joint RRR filed by Metro Taxi and Yellow Cab on this ground and decline their invitation to reopen the record.  

D. The “262 cabs” Language 

1. Background

14.
During the deliberations held in this proceeding, we discussed whether the “262 cabs” language in the application filed by Union Taxi should be interpreted as a fleet restriction or as a use restriction.  We interpreted this language as a fleet restriction.  In its RRR, Union Taxi argued that we misinterpreted the “262 cabs” language in its application as a fleet restriction and that it was only seeking a restriction to operate a maximum of 262 cabs at any given time.  Union Taxi concluded that the Commission should construe the “262 cabs” language as a use restriction instead.
  We invited Metro Taxi and Yellow Cab to comment on this argument. See Decision No. C09-0465, at ¶4.  Metro Taxi and Yellow Cab argued that the Commission correctly interpreted the “262 cabs” language as a fleet restriction rather than a use restriction in their joint comments.

2. Discussion

15.
We note that Union Taxi’s application stated that “[t]his application is restricted … to the use of a maximum of two hundred sixty two (262) cabs.”  The application did not have the language such as “at any one time” or “at any given time.”  In addition, the notice of Union Taxi’s application that the Commission provided to the public did not contain such language and Union Taxi did not object to that notice.
  

16.
We also note that in its Statement of Position, Union Taxi made statements such as “[a]fter fully deploying its proposed fleet of 262 cabs, Union Taxi will...,”
 “Union Taxi has developed a detailed plan to deploy its entire proposed fleet of 262 cabs…,”
 and “Union Taxi will insure 262 vehicles.”
  Emphasis added.  These repeated references to a “fleet of 262 cabs” suggest that Union Taxi indeed meant the “262 cabs” language to be a fleet restriction rather than a use restriction.   

17.
In its business plan,
 Union Taxi stated that it filed an application on July 1, 2008, to operate a taxi service, with the [permanent] authority to operate no more than 262 cabs at any given time, in and around the Denver metro area.  Emphasis added.  In its comments, Union Taxi refers to this statement as well.  However, we note that the language that Union Taxi utilized in its business plan to describe its application does not match the actual language of its application as it does not contain the “at any given time” language.  This suggests that Union Taxi may have been aware of the meaning of the “at any given time” or “at any one time” language, but omitted it from its application.
  

18.
Furthermore, since there is a conflict between the language in the application and the notice, on one hand, and the language in the business plan and testimony, on the other hand, we find the language in the application and in the notice should prevail.  The public received notice of Union Taxi’s application, but not of its business plan, exhibits, or testimony.  We conclude that granting authority to Union Taxi to have more than 262 vehicles in its fleet would be beyond the scope of the notice and therefore unlawful.

19.
The CPCNs of other Denver metro area taxi carriers all contain the language such as “at any one time.”  For example, Freedom Cab’s certificate states that “[a]ll operations under this certificate shall be limited to the use of a maximum of 150 vehicles in service at any time.”
  Emphasis added.  Denver Yellow Cab’s certificate also provides that “[a]ll operations under this certificate shall be limited to the use of 300 cabs in service at any one time.”
 Emphasis added.  Finally, Metro Taxi’s certificate states that “[a]ll operations under this certificate shall be limited to the use of a maximum of 492 vehicles in service at any time.”  Emphasis added.
20.
Generally, words and phrases that have acquired a technical or particular meaning should be construed accordingly.  See § 2-4-201, C.R.S.  The Commission consistently has used the “at any one time” or “at any given time” language to refer to use restrictions, as evidenced by the CPCNs of all other Denver metro area taxi carriers.  We therefore find that Union Taxi either knew or should have known about this terminology.  


21.
Union Taxi also pointed out that the Commission has not placed a fleet restriction on Freedom Cab, Yellow Cab, or Metro Taxi.  Union Taxi therefore argued that this restriction is discriminatory and would constitute a substantial change in the Commission’s policy, which in turn would be inappropriate in an adjudicatory proceeding.  We do not find the above arguments to be persuasive.  It is certainly true that other taxi carriers in the Denver metro area do not have fleet size restrictions their certificates.  However, this is because Union Taxi requested a fleet restriction (as further evidenced by its Statement of Position).    

22.
We deny Union Taxi’s RRR on this issue.  Instead, if Union Taxi believes that a fleet restriction is unwarranted, it should file a new application, which in turn will result in a new notice to the public.

E. Radial Authority

1. Background

23.
In their joint RRR, Metro Taxi and Yellow Cab pointed out that the doctrine of regulated completion, as modified by House Bill 08-1227 (with the shift in the burden of proof) applies only “within and between” the eight counties.  See § 40-10-105(2)(b)(II), C.R.S. (2008).  Metro Taxi and Yellow Cab argued that any application beyond these eight counties is governed by the doctrine of regulated monopoly or by the traditional doctrine of regulated competition and that Union Taxi presented no evidence under the latter two standards.  In their joint RRR, Metro Taxi and Yellow Cab concluded that the Commission should reconsider and limit any grant of taxi authority from the base area only to all other points in the eight counties, rather than to all points in the State of Colorado. We invited other parties in this proceeding to comment on this issue.  See Decision No. C09-0465, at ¶4.

2. Discussion

a. Freedom Cab

24.
In its comments, Freedom Cab argued that it has requested only an increase in the number of vehicles in this proceeding and that any subtraction of operating territory within which it has previously been authorized to provide service would be a collateral attack on prior and long final Commission decisions.  We agree.  Furthermore, it appears that Metro Taxi and Yellow Cab, in their joint RRR, direct this argument only at Union Taxi and not at Freedom Cab.  

b. Union Taxi

(1) Procedural Arguments

25.
In its comments, Union Taxi pointed out that Metro Taxi and Yellow Cab raised this argument for the first time in their joint RRR and therefore argued that this argument is not timely.  Union Taxi also pointed out that the Commission expressly requested comments on any issues related to the legal standard(s) applicable to this proceeding and the appropriate application of those standard(s) and that Metro Taxi and Yellow Cab knew from the beginning that it sought authority to unload passengers outside of the eight-county area in this consolidated docket.  Finally, Union Taxi argued that the consideration of this argument for the first time at this late stage in the proceeding would unreasonably prejudice Union Taxi because it had no opportunity and no reason to present evidence based on this argument during the hearing.  

26.
We disagree that the argument regarding radial authority is untimely because Metro Taxi and Yellow Cab raised it for the first time in their joint RRR.  Union Taxi, as the applicant in this proceeding, had from the outset the burden to present evidence and satisfy applicable statutory standard(s).  If Union Taxi interpreted a statute in an incorrect manner and therefore did not present any evidence which is relevant under a correct statutory interpretation, it is responsible for any consequences of this incorrect interpretation.  Furthermore, even if Metro Taxi and Yellow Cab had not intervened in this docket and had not presented evidence and argument, the Commission still would have needed to determine applicable statutory standard(s) and ensure these standards were met.  We therefore reject Union Taxi’s procedural arguments and instead proceed to the substantive arguments.

(2) Substantive Arguments

27.
In its comments, Union Taxi argued that, while it is true that an application outside of the eight counties is governed by the doctrine of regulated monopoly or the doctrine of regulated competition, it did not seek authority to load passengers outside of the eight counties, only to unload passengers.  Emphasis in original.  Union Taxi therefore suggested that the legal standard that governs an application for taxi authority depends on the loading area only and that unloading area is irrelevant. Union Taxi also argued that Metro Taxi and Yellow Cab offered no evidence that the legislature, in passing House Bill 08-1227, intended the tri-partite standard for new entry to be applied in this cumbersome fashion.  In addition, Union Taxi contended that the interpretation advocated by Metro Taxi and Yellow Cab would hamper effective completion since the incumbents have the authority to unload passengers outside of the eight counties.  Finally, Union Taxi pointed to § 40-10-105(2)(d)(I), C.R.S., which states that a holder of a certificate of public convenience and necessity that contains authority to operate as a taxicab “…between points in the city and county of Denver shall also be deemed to hold taxicab authority from points in the city and county of Denver to all points in the state of Colorado.”  

(a) The meaning of House Bill 08-1227
28.
We disagree with Union Taxi’s argument that the legal standard that applies to an application for taxi authority depends only on the loading area and that the unloading area is not relevant.  Instead, we note that House Bill 08-1227 states that it applies “within and between” the eight counties and it does not contain terms such as “loading,” or “originating.”  We therefore find that both loading and unloading locations must be “within and between” the eight counties in determining whether House Bill 08-1227 applies to an application for taxi authority, not just the loading location.  It is well-settled that the courts and administrative agencies, in construing a statute, must look first at the plain language of the statute.  See Vaughan v. McMinn, 945 P.2d 404, 408 (Colo. 1997).  The courts may not resort to the rules of statutory construction and must apply a statute as written if its plain language is clear and unambiguous.  Id.  Because House Bill 08-1227 is clear and unambiguous on this matter, we will not resort to legislative intent or other policy considerations, as urged by Union Taxi.

29.
In another docket involving an application for taxi authority,
 ALJ Gomez recently considered whether House Bill 08-1227 applies to radial authority beyond the eight counties or whether any authority beyond the eight counties is governed by the doctrine of 

regulated monopoly or by the traditional doctrine of regulated competition, depending on where a particular trip terminates.  In Recommended Decision No. R09-0493-I, mailed on May 11, 2009, ALJ Gomez ruled as follows: 

10.
Discussion at the pre-hearing conference involved the scope of the docket given the restrictive amendments to the Application, the different burdens of proof given the scope of the Application, and a procedural schedule that incorporates the scope of the Application as well as the various burdens of proof required.  


11.
Counsel for [Yellow] Cab noted that the Application requests authority for call-and-demand taxi service between all points in the Counties of Adams, Arapahoe, Denver, Douglas, and Jefferson, State of Colorado. The burden of proof standard applicable to that portion of the Application is the standard articulated by House Bill (HB) 08-1227 and incorporated into §§ 40-10-105(b)(II)(A) and (B), C.R.S.  However, the Application additionally seeks service between those counties on the one hand, and all points in the State of Colorado on the other hand.  Counsel argues that there are two burdens applicable to that portion of the Application, which, depending on the size of the county to which service is sought, the burden of proof falls under the standard of regulated competition or regulated monopoly.


12.
The undersigned ALJ agrees with that assessment.  Under the terms of the Application, three separate burdens of proof are required.  Under the portion of the Application that seeks authority to provide service between the Counties of Adams, Arapahoe, Denver, Douglas, and Jefferson, the standard is pursuant to HB 08-1227.  That is, pursuant to § 40-10-105(2)(b)(I)-(II)(A)-(B), C.R.S., the applicant has the initial burden of proof that it is “operationally and financially fit to provide the proposed service.” Id. at (2)(b)(II)(A).  Should the applicant sustain its initial burden, there is then a rebuttable presumption of public need for the service, and the intervenors opposing the Application will then bear the burden to “prove that the public convenience and necessity does not require granting the application and that the issuance of the certificate would be detrimental to the public interest.”  Id. at (2)(b)(II)(B). 


13.
Regarding that portion of the Application that seeks authority to provide taxi service between the Counties of Adams, Arapahoe, Denver, Douglas, and Jefferson on the one hand, and all points within the State of Colorado, on the other hand, two separate burdens of proof are required.  For those counties Applicant wishes to serve with a population of 70,000 or greater, that portion of the Application shall not be deemed to be an exclusive grant or monopoly, therefore, “the doctrine of regulated competition shall prevail.”  Id. at (2)(b)(I).  For those counties Applicant wishes to serve with a population of less than 70,000 - that portion of the Application shall be governed by “the doctrine of regulated monopoly.”  Id. at (2)(a). 

30.
We agree with Metro Taxi and Yellow Cab, as well as ALJ Gomez, that House Bill 08-1227 applies “within and between” Adams, Arapahoe, Boulder, Broomfield, Denver, Douglas, El Paso, and Jefferson Counties only and does not apply to authority beyond these counties.  
(b) Reconciliation of House Bill 08-1227 and § 40-10-105(2)(d)(I), C.R.S.

31.
Union Taxi is correct in that § 40-10-105 (2)(d)(I), C.R.S., states that a holder of a CPCN that contains taxicab authority “between points in the city and county of Denver shall also be deemed to hold taxicab authority from points in the city and county of Denver to all points in the state of Colorado.”  In their joint RRR, Metro Taxi and Yellow Cab did not discuss this statute and its reconciliation with House Bill 08-1227.  In Recommended Decision No. R09-0493-I, ALJ Gomez did not discuss this matter either. 

32.
The courts and administrative agencies should interpret statutes, whenever possible, in a manner that avoids any conflict between two or more statutory provisions.  In addition, when a general statutory provision conflicts with a more specific provision, the more specific provision acts as an exception to the more general provision.  See Martin v. People, 27 P.3d 846, 852 (Colo. 2001); Smith v. Motor Vehicle Dealer Board, 200 P.3d 1115, 1118 (Colo. App. 2008).  In order for this rule to apply, the two statutes must address the same subject matter, and the more specific statutory provision must apply to a narrower category of the subject matter than the broader, more general provision.  Id.  
33.
We find that the best manner in which to reconcile §§ 40-10-105(2)(b)(II)(2008) (House Bill 08-1227) and 40-10-105(2)(d)(I), C.R.S., is that when an applicant has been granted taxi authority under the modified doctrine of regulated competition, if this authority also includes the authority to operate between points in the City and County of Denver, then the applicant shall be deemed to hold authority to serve from points in the City and County of Denver to all points in Colorado.  Emphasis added.  On the other hand, with respect to trips that originate in the other seven of the eight counties, the applicant may provide service that terminates only within the eight counties, unless the applicant also met its burden of proof pursuant to either the doctrine of regulated monopoly or the traditional doctrine of regulated competition.  

34.
We offer some examples of how the two statutes, as reconciled above, will apply to Union Taxi.  Union Taxi may pick up a passenger who deplaned at DIA
 or who has been shopping at the Sixteenth Street Mall in Downtown Denver (both of these locations are in the City and County of Denver) and transport that passenger to any point in the State of Colorado, including, for example, Pueblo, Colorado (a location that is neither within Union Taxi’s 20-mile radius of 16th and Champa Streets nor within the 8-county area).  Union Taxi may also pick up a passenger who deplaned at Centennial Airport or who has been shopping at Park Meadows Mall (both locations are within Union Taxi’s 20-mile radius but outside of the City and County of Denver) and transport that person to any point in the 8-county area, inside or outside the 20-mile radius, including, for example, Colorado Springs, Colorado.  Union Taxi, on the other hand, may not transport that person to Pueblo, Colorado, which is outside the eight-county area.

35.
This interpretation harmonizes the two statutory provisions.  In addition, pursuant to this interpretation, the more specific statutory provision (§ 40-10-105(2)(d)(I), C.R.S.), which addresses only the City and County of Denver, acts as an exception to the more general statutory provision  (House Bill 08-1227), which addresses the eight counties.  

36.
We understand that this statutory interpretation may be complicated.  However, as the Colorado Court of Appeals stated in Dep’t of Transp. v. City of Idaho Springs, 192 P.3d 490, 494 (Colo. App. 2008):

Every legislature must grapple with the problem of unintended consequences.  If a statute gives rise to undesirable results, the legislature must determine the remedy. Courts [as well as administrative agencies] may not rewrite statutes to improve them. We therefore will disregard unambiguous statutory language only when the resultant absurdity is so gross as to shock the general moral or common sense.  (Internal citations and quotes omitted).

The Colorado courts have found only a few statutory interpretations to be absurd.  For example, the Colorado Supreme Court rejected a construction of a statute governing eligibility for election to the Colorado House of Representative to require denying a candidate’s eligibility because she filed her nominating petition several days before the filing deadline, rather than on the deadline.  See Conte v. Mayer, 882 P.2d 962, 965 (Colo. 1994).  By way of another example, the Colorado Supreme Court rejected an interpretation of a statute providing for good-time credits to inmates as allowing duplicative good time credits and converting a 40-year sentence into a sentence of a little over 2 years.  See Ingram v. Cooper, 698 P.2d 1314, 1316 (Colo. 1985). We do not find that the result in this case, although complicated, constitutes an absurd result.  If Union Taxi desires a different outcome on this issue, it must seek a remedy that lies with the legislature.

(c) Weld County

37.
We finally note that there are small portions of Weld County in Union Taxi’s twenty mile radius. However, Weld County is not one of the eight counties listed in House Bill 08-1227.  On our own motion, we remove these portions of Weld County from the authority that we granted to Union Taxi in the Initial Commission Decision because the record does not contain any evidence on the public need in Weld County. 


38.
We grant the joint RRR filed by Metro Taxi and Yellow Cab, on the issue of radial authority, in part, and amend the authority of Union Taxi as follows (new language underlined):

Authority to operate as a common carrier by motor vehicle for hire for the transportation of 
passengers and their baggage, in taxi service, 
between all points (except those points in Weld County) within a twenty (20) mile radius of 16th Street and Champa Street in Denver, Colorado, and from said points, on the one hand, to, on the other hand:

(a)
For trips originating in the City and County of Denver:  all points in the State of Colorado outside the twenty-mile radius; and
(b)
For trips originating outside the City and County of Denver:  all points outside the twenty-mile radius that are in the counties of Adams, Arapahoe, Boulder, Broomfield, Denver, Douglas, El Paso and Jefferson.

RESTRICTIONS:  This certificate is restricted:

(1)
to the use of vehicles with a seating capacity of seven (7) passengers or less, not a maximum of two hundred sixty-two (262) vehicles; and 

(3)
to the use of including the driver; 

(2)
to the use of a maximum of two hundred twenty (220) vehicles in service at any time.

F. Policy Arguments

39.
In their joint RRR, Yellow Cab and Metro Taxi argued that the Commission should reconsider its Initial Decision and deny the applications of both Union Taxi and Freedom Cab on both fitness and public interest grounds or, in the alternative, limit the new authorizations to 160 and 25, respectively.  On the other hand, Union Taxi argued that the Commission should grant its application in full.  

40.
We deny all applications for RRR on these grounds. In the Initial Commission Decision, we have thoroughly considered these arguments and their variations.  We would like to emphasize that we did not grant the applications by Union Taxi and Freedom Cab in full, choosing to exercise our discretion to craft a solution that serves the public interest.  See Initial Commission Decision, at ¶525.  Instead, we granted these applications only in part to achieve what we believe would be an appropriate balance in the market, not only with respect to the overall size but the distribution of taxi authorizations as well. Id.  For example, in restricting the certificate of Freedom Cab to 250 vehicles in use at any one time, we granted the application incrementally to reduce the threat of harm to the public interest.  Id., at ¶543.  We also found that the 250-vehicle operation, being close to an efficient scale of operation, will allow Freedom Cab to compete effectively with Yellow Cab and Metro Taxi.  Id.  Similar reasons motivated our decision to limit the authority of Union Taxi to 220 vehicles in use at any one time.  Considering that the taxi market in the eight counties will face some unknowns due to the increased taxi supply, we find that an incremental approach is preferable to absolute application grants because an incremental approach will allow us to responsibly evaluate market conditions on a continuing basis.  

II. ORDER

A. The Commission Orders That:

1. The application for rehearing, reargument, or reconsideration jointly filed on April 10, 2009, by Colorado Cab Company, LLC, doing business as Denver Yellow Cab and/or Boulder Yellow Cab, and MKBS, LLC, doing business as Metro Taxi and/or Taxis Fiesta is granted, in part, and denied, in part, consistent with the discussion above.
2. The application for rehearing, reargument, or reconsideration filed on April 10, 2009, by FlatIron Cab Corporation (Iron Cab) is granted, in part, and denied, in part, consistent with the discussion above.  We refer the Iron Cab portion of this consolidated proceeding to an administrative law judge (ALJ) for a recommended decision and therefore deconsolidate Docket No. 08A-300CP from this proceeding.  The ALJ has the discretion to order additional discovery and take other steps necessary to protect the due process rights of all parties.  
3. The application for rehearing, reargument, or reconsideration filed on April 10, 2009, by Union Taxi Cooperative is denied in its entirety, consistent with the discussion above.
4. The 20-day time period provided by § 40-6-114, C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Order.  
5. This Order is effective on its Mailed Date.
B. ADOPTED IN COMMISSIONERS' DELIBERATIONS MEETING
June 17, 2009.
	(S E A L)
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� Metro Taxi and Yellow Cab previously filed a joint motion for an extension of time to file RRR.  We granted that joint motion.  See Decision No. C09-0270, mailed March 13, 2009.   


� In the Initial Commission Decision, we stated that “…considering its proposed scope of operations and geographic area, Iron Cab has not satisfied the metrics associated with minimum efficient scale, managerial competence and experience, access to capital, and fixed physical facilities.  We therefore deny its application at this time.  However, we note that Iron Cab may be fit to serve a smaller area.”  See Initial Commission Decision, at ¶492.  


 	� All parties in this consolidated docket filed their RRR simultaneously.  Metro Taxi and Yellow Cab therefore have not had an opportunity to review Iron Cab’s RRR while preparing their joint RRR.


 	� These four documents are: Appendix A, Iron Cab’s proposed and original service areas; Appendix B, a letter from a Senior Vice President of Citywide Banks dated April 7, 2009; Appendix C, a map showing Iron Cab’s proposed physical facilities; Appendix D, a support letter from Mr. John Roth, and proposal to add Mr. Harry Carpenter as a part-time manager.  


 	� The fee for applications requesting certificates of public convenience and necessity to provide taxi service within and between the Counties of Adams, Arapahoe, Boulder, Broomfield, Denver, Douglas, El Paso, and Jefferson has recently been raised from $35.00 to $800.00, pursuant to Senate Bill 09-294 and codified at § 40-10-109(3), C.R.S. (2009).


 	� We address the argument pertaining “to the use of a maximum of two hundred twenty (220) vehicles in service at any time” restriction in the discussion on p. � PAGEREF IN_USE_Discussion �19�.


 	� In their joint comments, Metro Taxi and Yellow Cab correctly point out that the Commission provided a Notice of Union Taxi’s application on July 7, 2008 and a Renotice on July 10, 2008.  The language contained in both Notice and Renotice was copied verbatim from Union Taxi’s application and neither contained the “at any one time” or “at any given time” language.


 	� See Union Taxi’s Statement of Position, filed November 10, 2008, p. 28, line 6.


 	� Id., p. 45, line 1 and subheading “c.”


 	� Id., p. 34, line 9.


 	� See Hearing Exhibit 3C.


 	� We do not attempt to determine whether the omission was on purpose or due to oversight.  Doing so would be, in either case, irrelevant.


 	� See Hearing Exhibit 17.  


 	� See Hearing Exhibit 46.  


 	� See Docket No. 08A-407CP, In the Matter of the Application of Mile High Cab, Inc., For a Certificate of Public Convenience and Necessity to Operate as a Common Carrier by Motor Vehicle For Hire.


 	� We note that a small portion of the City and County of Denver, specifically a portion of the DIA property that has no public roads, is outside Union Taxi’s twenty mile radius.  However, this portion is irrelevant to Union Taxi’s authority because DIA’s passenger pick up/drop off areas are within the twenty mile radius of 16th and Champa Streets.
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