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I. BY THE COMMISSION

A. Statement

1.
This matter comes before the Commission for consideration of the merits of a Petition for Declaratory Order filed by Public Service Company of Colorado (Public Service or Company) on April 20, 2009 and several related pleadings.  Now, being fully advised in the matter and consistent with the discussion below, we construe the petition as an application and grant the application.

B.
Background

2.
The Commission granted to Public Service a Certificate of Public Convenience and Necessity (CPCN) for the Midway-Waterton 345 kV transmission project and made specific findings regarding the reasonableness of the projected Electromagnetic Fields (EMFs) and corona noise levels on September 4, 2007.  See Decision No. C07-0750, Docket No. 07A-0156E (Order Granting CPCN).  This project contemplates an approximately 82-mile long 345 kV transmission circuit between the Midway Substation, near Colorado Springs, and the Waterton Substation, southwest of the Denver metro area.

3.
In this docket, Public Service seeks a declaratory order that it is authorized to go forward with the transmission project pursuant to the previously granted CPCN, even though the primary need for the project has changed.  Public Service states that it has agreed to terminate the power purchase agreement with Squirrel Creek Energy, LLC, for the output of the Squirrel Creek project and canceled that project.  However, Public Service states that it still intends to construct the transmission project, but that it will be used to bring energy from renewable energy resources in the Energy Resource Zones 3, 4, and 5 to the Front Range, pursuant to the Senate Bill 07-100 planning process.  Public Service contends that the changed need does not require an amendment to the CPCN since it is not proposing to change the configuration of the project. Public Service finally requests that the Commission affirm its prior reasonableness findings regarding audible noise and EMF.  Public Service pre-filed the testimony of Mr. Gerald M. Stellern in support of its Petition.

4.
The Commission provided a public notice of the Petition on April 21, 2009.

5.
On June 1, 2009, Staff of the Colorado Public Utilities Commission (Staff) filed a Notice of Intervention.  Staff contended that certain issues were not sufficiently supported by the accompanying testimony and required further inquiry.  Staff requested that the matter be set for a hearing.  

6.
On June 8, 2009, Public Service filed a Motion to accept the supplemental direct testimony of Gerald M. Stellern, to take administrative notice of the record in Docket No. 07A-156E, and to grant shortened response time.  In its Motion, Public Service stated that Staff had asked the Company for further information via audit questions and that the Company responded to these questions. Staff then requested that Public Service formally file the information in this proceeding.

7.
On June 11, 2009, Staff filed a Motion to Withdraw and Notice of No Further Participation.  On June 15, 2009, Staff filed an Amended Motion to Withdraw and Notice of No Further Participation. Staff stated that its previous concerns have been resolved following audit requests and discussions with Public Service.  We find good cause to grant Staff’s Motion to Withdraw.

8.
Because Staff withdrew its intervention and because no other party filed a petition to intervene, this matter is unopposed and may be decided without a hearing pursuant to § 40-6-109(5), C.R.S.

C.
Discussion

9.
First, we find that an application rather than a petition for declaratory judgment would have been a more appropriate pleading to file in these circumstances.  However, because in this instance the Commission noticed the petition for declaratory judgment in the identical manner as it would had the matter been filed as an application, we will not reject the petition and require Public Service to refile it as an application.  Instead, we will construe this petition as an application.  

10.
We also find good cause to grant Public Service’s unopposed Motion to accept supplemental direct testimony of Gerald M. Stellern and to take administrative notice of the record in Docket No. 07A-156E.  However, we deny the request for a shortened response time as moot.  

11.
Finally, based on our review of the record in this docket as well as the record in Docket No. 07A-156E, we make the following findings and conclusions:

a.
there is a need for the Midway-Waterton transmission project to transmit power from renewable energy resources in the Energy Resource Zones to the Front Range;

b.
the design of the project is exactly the same as previously approved by the Commission in Docket No. 07A-156E;

c.
the power flow analyses are very similar to those previously approved by the Commission and therefore the level of EMF and corona noise are still reasonable and the Commission may continue to rely on its findings of reasonableness in Decision No. C07-0750, Docket No. 07A-0156E.

12.
We find good cause to grant Public Service’s application.  

II. ORDER

A. The Commission Orders That:

1. The Motion filed by Public Service on June 8, 2009 to accept supplemental direct testimony of Gerald M. Stellern and to take administrative notice of the record in Docket No. 07A-156E is granted.  The request for a shortened response time is denied as moot.  
2. The Motion to Withdraw filed on June 11, 2009, as amended on June 15, 2009, by Staff of the Colorado Public Utilities Commission is granted.
3. The Petition for Declaratory Order filed by Public Service Company of Colorado on April 20, 2009 is construed as an application and is granted.

4. The 20-day time period provided by § 40-6-114, C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Order.

5. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
June 24, 2009.
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