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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of a Stipulated Limited Exception to June 17, 2009 Recommended Decision Granting Application Under Modified Procedure filed by CAM-Colorado, LLC (CAM); the Colorado Department of Transportation (CDOT); the County of Mesa (Mesa County); and Slate River Resources, LLC (Slate River) (collectively Stipulating Parties) filed on July 7, 2009.  Because all parties to this proceeding have signed on to this filing, we will waive responses to the exceptions.  Now, being fully advised in the matter and consistent with the discussion below, we remand this matter back to the Administrative Law Judge (ALJ) and require additional filings to be made by CAM.  

B. Procedural History

2. CAM filed an application on November 6, 2006 requesting authority to construct a new grade-separated highway-rail crossing of the proposed new CAM rail spur with Colorado State Highway 139 (SH 139) at approximately mile marker 9.4.  The Commission gave the public notice of the application in Docket No. 06A-608R on November 9, 2006 and established a 30-day intervention period.  CDOT, Mesa County, and Slate River timely filed interventions.  

3. The Commission deemed the application complete and consolidated the instant matter with two additional application filings made by CAM; Docket Nos. 08A-647R and 06A-654R with the instant matter designated as the primary docket, and referred the consolidated matter to an ALJ.

4. By Decision No. R07-0241-I, the Waiver of Statutory Time Limit submitted by CAM was acknowledged, and the SH 139 crossing issue was bifurcated from the consolidated docket.

5. On May 1, 2009, CAM, CDOT, Mesa County, and Slate River filed a Stipulated Motion to Dispense with Hearing.  No stipulation from the parties, plans, or amended application with a sworn statement verifying sufficient facts and supported by attachments and/or exhibits to support the filing were included.

6. The ALJ issued Recommended Decision No. R09-0637 (Recommended Decision) on June 17, 2009. 

C. Recommended Decision

7. With the filing of the Stipulated Motion to Dispense with Hearing by all of the parties to this proceeding, the Application became uncontested and the ALJ processed the Application under the modified procedure, pursuant to § 40-6-109(5), C.R.S., and Commission Rule 1403 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1, without a formal hearing.

8. The Stipulating Parties in their exceptions claim that they wish to clarify a reference made in the Recommended Decision based upon discussions among the Stipulating Parties regarding the materials to be used in connection with the grade-separated structure at issue.  According to the Stipulating Parties, a decision was reached that a concrete structure would be used, and plans for the bridge and detour plans for the construction were attached to the exceptions filing.  The exceptions go on to provide updated information regarding the costs and purported clearances of the new structure.  This is the first time in this proceeding that the Commission was informed of the proposed structure change.

9. Rule 1403(a) states:  
The Commission may determine any application or petition without a hearing and without further notice, upon either its own initiative or upon the motion of a party, if the application or petition is uncontested or unopposed, if a hearing is not requested or required by law, and if the application or petition is accompanied by a sworn statement verifying sufficient facts and supported by attachments and/or exhibits that adequately support the filing.  A person having knowledge of the stated facts shall, under oath, sign a sworn statement attesting to the facts stated in the application or petition and any attachments and/or exhibits. 
(emphasis added).

10. A review of the record in this matter shows that the only information in the record accompanied by a sworn statement verifying sufficient facts and supported by attachments and/or exhibits that adequately support the filing is the original Application.  None of the information discussed in the exceptions was ever filed with the Commission for its review and has not been attested to.

11. We find that the ALJ arrived at the proper decision based on the record in this matter.  Given that the Stipulating Parties did not file any additional information in this docket to amend the original application showing that the plan for a proposed corrugated Steel Super-Span Structure had changed, the Commission had no way of knowing about the proposed change to a concrete structure.  Exceptions are not the first time that the Commission should be informed of proposed changes to the Application.    

12. We will remand this matter back to the ALJ for an additional Recommended Decision in this matter.  We will require CAM to amend its application showing the proposed changes to the structure with such amendment being accompanied by a sworn statement verifying sufficient facts and supported by attachments and/or exhibits that adequately support the amendment.  We will also require CAM to file a copy of the Stipulation signed by CAM, CDOT, Mesa County, and Slate River so that the record in this matter is complete.  Once the amended application and stipulation have been filed by CAM, we request that the ALJ review the expanded record in this matter and issue a Recommended Decision on the expanded record.
II. ORDER

A. The Commission Orders That:

1. This matter is remanded to an Administrative Law Judge for further proceedings consistent with the discussion above.

2. CAM-Colorado, LLC (CAM) is required to amend its application showing the proposed changes to the structure with such amendment being accompanied by a sworn statement verifying sufficient facts and supported by attachments and/or exhibits that adequately support the amendment.

3. CAM is required to file a copy of the Stipulation signed by CAM, the Colorado Department of Transportation, Mesa County, and Slate River to complete the Commission’s record in this matter.

4. This Order is effective on its Mailed Date.  

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
July 15, 2009.
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