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IN THE MATTER OF THE APPLICATION OF MILL CREEK WATER SALES AND DISTRIBUTION, LLC, REQUESTING, AMONG OTHER THINGS, AN ORDER GRANTING MILL CREEK WATER SALES AND DISTRIBUTION, LLC: (1) A CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY TO PROVIDE SEWER SERVICE IN DESIGNATED AREAS WITHIN SAN JUAN COUNTY, COLORADO; (2) A CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY TO CONTRACT, MAINTAIN, OWN AND OPERATE SEWER FACILITIES NECESSARY TO PROVIDE SEWER SERVICE IN AND TO SUCH AREAS; AND (3) APPROVAL OF INITIAL RATES AND TERMS AND CONDITIONS OF SERVICE TO SUCH AREAS PURSUANT TO THE COMMISSION'S PROCEDURES FOR SIMPLIFIED REGULATORY TREATMENT.
ORDER addressing RESPONSE TO
EXCEPTIONS AND MOTION TO STRIKE
Mailed Date:  July 10, 2009
Adopted Date:  July 8, 2009

I. BY THE COMMISSION

A. Statement

1.
This matter comes before the Commission for consideration of a response to exceptions filed on July 7, 2009
 by Mill Creek Water Sales and Distribution, LLC (Mill Creek).  Cascade Village Condominium Association-2004 and Mr. Robert Oppenheimer (collectively Cascade Village), filed a Motion to Strike Mill Creek’s pleading on June 30, 2009.  Now, being fully advised in the matter and consistent with the discussion below, we deny Mill Creek’s response to exceptions as late and improperly filed; and we therefore grant Cascade Village’s Motion to Strike.  
B.
Background 

2.
On August 13, 2008, Mill Creek filed an application for a Certificate of Public Convenience and Necessity (CPCN) to provide sewer service in designated areas within San Juan County, Colorado; to grant it a CPCN to contract, maintain, own, and operate the facilities necessary to provide that sewer service; and to approve proposed terms, conditions, and rates for sewer service.  Cascade Village is one of the intervening parties in this docket. 

3.
The hearing was held on January 12 through 14, 2009 in front of Administrative Law Judge Mana L. Jennings-Fader (ALJ).  The ALJ issued Recommended Decision No. R09-509 on May 11, 2009.  She dismissed Mill Creek’s application for lack of subject matter jurisdiction and did not rule on the merits.  Cascade Village timely filed exceptions on June 1, 2009.  No party filed a timely response to exceptions.  In Decision No. C09-0734, we granted the exceptions filed by Cascade Village and remanded the docket to the ALJ for a determination of the merits.  

C.
Discussion

4.
In its Motion to Strike, Cascade Village contends, among other things, that Mill Creek’s response to exceptions is untimely and that it is a nullity because it was not filed by an attorney.  

5.
We note that, even if we consider Mill Creek’s response to exceptions filed as of the date and time that the Commission received a fax copy, it is still approximately 16 days late.
  The pleading does not contain a request to accept a late response or an explanation why it is late.  

Furthermore, the pleading is signed by Mill Creek’s chief operating officer, who is not a licensed attorney or an attorney of record in this case.  We agree with Cascade Village that Mill Creek’s pleading is a nullity.  We therefore grant Cascade Village’s Motion to Strike.
II. ORDER

A. The Commission Orders That:

1. We deny the response to exceptions filed on July 7, 2009 by Mill Creek Water Sales and Distribution, LLC as late and improperly filed, consistent with the discussion above.  
2. The Motion to Strike filed by Cascade Village Condominium Association-2004 and Mr. Robert Oppenheimer on June 30, 2009 is granted, consistent with the discussion above.
3. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
July 8, 2009.
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� The Commission received a faxed copy of this pleading on June 30, 2009.  However, the Commission did not receive hard copies until July 7, 2009.  


� Rule 1204(b) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1 states that if the Commission receives a document by fax, it will be considered filed as of the date and time of the fax if the original and requisite numbers of copies are filed within one business day of the date of the fax.  Rule 1204(b) does not apply in this case because the hard copies of Mill Creek’s response were filed more than one business day after the date of the fax.  Mill Creek’s response, therefore, is approximately 23 days late.
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