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I. by the commission
A. Statement

1. This matter comes before the Commission for consideration of exceptions to Recommended Decision No. R09-0435 filed by Kipling Ridge Metropolitan District (Kipling Ridge) and the City of Arvada (Arvada) on May 18, 2009.  BNSF Railway Company (BNSF) filed responses to both exceptions on May 29, 2009.  Now, being fully advised in the matter and consistent with the discussion below, we grant exceptions, in part, deny, in part, and remand to the Administrative Law Judge (ALJ) for further proceedings.

B. Procedural History

2. Kipling Ridge filed an application on July 21, 2008, requesting authority to construct improvements to an existing at-grade highway-rail crossing located at the crossing of Miller Street with BNSF, National Inventory No. 244756B, in the City of Wheat Ridge, Colorado (Miller Street Application).  The Commission gave public notice of the application in Docket No. 08A-321R on July 28, 2008 and established a 30-day intervention period.  BNSF timely filed its intervention by right on August 18, 2008.  BNSF did not oppose this application.

3. On July 21, 2008, Kipling Ridge also filed an application requesting authority to construct improvements to an existing at-grade highway-rail crossing located at the crossing of Lee Street with BNSF, National Inventory No. 244757H, in the City of Arvada, Colorado (Lee Street Application).  The Commission gave public notice of the application in Docket No. 08A-322R on July 28, 2008 and established a 30-day intervention period.  BNSF did oppose the Lee Street Application and recommended that the crossing be closed instead.

4. The Commission deemed the two applications complete and consolidated them; assigned the consolidated proceeding to an ALJ; and extended the intervention period to invite the Regional Transportation District (RTD), Arvada, and the City of Wheat Ridge, Colorado (Wheat Ridge) to intervene.  See Decision No. C08-0954, mailed on September 10, 2008.  The Commission designated Docket No. 08A-321R as the primary docket.

5. Arvada, RTD, and Wheat Ridge intervened in this consolidated matter within the timeframe allowed by the Commission in Decision No. C08-0954.  Wheat Ridge supported the Miller Street Application, Arvada supported the Lee Street Application, and RTD did not support or oppose either application.

6. The hearing in this matter was held on January 8 and 9, 2009 and a public comment hearing was held on January 8, 2009.  Following the hearing, the parties filed a post-hearing statement of position on February 13, 2009.  The ALJ issued Recommended Decision No. R09-0435 (Recommended Decision) on April 27, 2009.

C. Recommended Decision  

7.
The ALJ found that the legal standard used to determine whether improvements to rail-highway crossings are appropriate is twofold: (1) whether the proposed improvements serve to prevent accidents and to promote public safety; and, if so (2) whether the Commission should attach any just and reasonable conditions to the granting of an application.  See Recommended Decision, at ¶¶48, 135, citing §§ 40-4-106(a), 40-4-106(2), and 40-4-106(3)(a), C.R.S.  


8.
The ALJ found that the at-grade crossing improvements described in the Miller Street Application, as modified during the hearing, were reasonable and necessary to prevent accidents and to promote public safety.  See Recommended Decision, at ¶79.  She found that Kipling Ridge met its burden of proof with respect to the Miller Street crossing and granted the Miller Street Application, subject to certain conditions.  Id., at ¶¶80-87.


9.
With respect to the Lee Street crossing, the ALJ found that, on balance, the evidence established that accidents are likely to be prevented and the public safety is likely to be promoted if the Lee Street crossing is not improved (emphasis in original).  Id., at ¶147.  The ALJ was not persuaded by the arguments of Kipling Ridge and others to the contrary.  The ALJ found that:  (1) the public interest and need for convenient, efficient, and easy vehicular and pedestrian access to the Arvada Ridge Development is not one of the explicitly enumerated factors that the Commission should consider when determining whether to allow alteration of a rail-highway crossing; (2) the Lee Street crossing was not necessary for emergency access; and (3) improvements to the Lee Street crossing were not necessary to provide access to the proposed TOD (transit oriented development) or the Arvada Ridge Development site.  The ALJ stated that she was mindful of the time spent on the planning of the Arvada Ridge Development, but that this factor did not overcome the evidence and safety concerns that supported denying the Lee Street Application.  Id., at ¶¶142-146.


10.
However, the ALJ did not adopt the recommendation of BNSF that the Lee Street crossing should be closed.  The ALJ found that the statutory notice requirements listed in § 40-4-106(3)(a), C.R.S., applied to both improvements to crossings and to crossing closures and were met in this case.  On the other hand, the detailed notice requirements listed Rule 7208(c) of the Rules Regulating Railroads, Rail Fixed Guideways, Transportation by Rail and Rail Crossings, 4 Code of Colorado Regulations 723-7 that apply to crossing closures were not met in this case.  The ALJ found that there was no indication that an interested person, other than someone who heard testimony in this proceeding, would have notice that the closing of the Lee Street crossing was an issue in this proceeding.  The ALJ found that a separate application would need to be filed with the Commission to close the Lee Street crossing.  Id., at ¶¶132-133.

D. Exceptions


11.
In its exceptions, Kipling Ridge disputes the following findings and conclusions made by the ALJ in the Recommended Decision:  

(a)
Kipling Ridge claims that the ALJ applied an unnecessarily narrow legal standard depriving the Commission of its full statutory authority. Kipling Ridge argues that the Commission is empowered to consider policy issues beyond public safety if public safety is not compromised.

(b)
Kipling Ridge claims that the denial of the Lee Street application would, add time and mileage to emergency responders trying to get to the Arvada Ridge development; add time and mileage to people traveling to or from the planned transit stop or the planned apartment complex; diminish the convenience of the planned mass transit system; would be contrary to the goal of pedestrian-friendly development; and run directly counter to the long-standing development plans of the City of Arvada.  

(c)
Kipling Ridge argues that the ALJ unreasonably ignored or disregarded the testimony of Deputy Fire Marshal Steve Steigleder of the Arvada Fire Protection District.  

(d)
Kipling Ridge argues that the closure of the Lee Street crossing will result in a greater risk of car-train accidents and pedestrian-train accidents.

(e)
Kipling Ridge argues that the ALJ incorrectly found that the Arvada Ridge Development project is not moving forward and is inconsistent on this issue. 

12.
For its part, Arvada generally agrees with Kipling Ridge and emphasizes that the denial of the Lee Street Application would be inconsistent with its comprehensive plan.


13.
In its response to both sets of exceptions, BNSF states that the ALJ applied the correct legal standard and that the Commission is not required to simply approve any application for installation or upgrade of an at-grade crossing.  BNSF generally argues that the ALJ considered all of the evidence presented by Kipling Ridge and Arvada but properly weighed all of the evidence and reached a proper conclusion.  


14.
Finally, Kipling Ridge requests additional time to complete the crossings.  Kipling Ridge states that the ALJ ordered it to complete the crossing improvements by October 30, 2009.  In its exceptions, Kipling Ridge states that it has modified its original position and now believes that the crossings should be upgraded no later than the fall of 2010, before the new apartments will open in the spring of 2011.  Kipling Ridge therefore requests an additional year to complete the improvements for both crossings.  In its exceptions, Arvada agrees with Kipling Ridge on this issue.  For its part, BNSF has no objection to this request with respect to the Miller Street crossing, but states that since the Lee Street crossing improvements were denied, no additional extension of time for that crossing necessary.

E. Analysis

1. Legal Standard


15.
Section 40-4-106(2)(a), C.R.S., states that:

The commission has the power to determine, order, and prescribe, in accordance with the plans and specifications to be approved by it, the just and reasonable manner … [in] which any public highway may be constructed across the tracks or other facilities of any railroad corporation … and to determine, order, and prescribe the terms and conditions of installation and operation, maintenance, and warning at all such crossings that may be constructed, including the posting of personnel or the installation and regulation of lights, block, interlocking, or their system of signaling, safety appliance devices, or such other means or instrumentalities as may to the commission appear reasonable and necessary to the end, intent, and purpose that accidents may be prevented and the safety of the public promoted.  Emphasis added.


16.
We find that the ALJ used the proper standard to judge what should be done with the applications for the Miller Street and the Lee Street crossings. The manner in which the ALJ interpreted § 40-4-106(2)(a), C.R.S., harmonized the “just and reasonable” and the “public safety” clauses of the statute.  Pursuant to this statutory interpretation, the Commission would apply the two-fold test first and treat any other considerations as additional factors to consider at Miller Street.

2. Request for Additional Time to Complete Crossing Work


17.
We find that the construction of the new residential units is the primary driver for the proposed crossing upgrades at Miller Street.  We therefore find that it is reasonable to allow the proposed crossing upgrades to be completed closer in time to the opening of the proposed new residential units.  We will grant the requested extension of time to October 30, 2010 to complete the improvements.  In addition, on our own motion, we grant an extension of time for Kipling Ridge to file signed copies of the Construction and Maintenance Agreement and updated cost estimates for the Miller Street crossing improvements to October 31, 2009.



3.
Lee Street


18.
We find it difficult to consider the issue of whether the Lee Street crossing should be improved without addressing the issue of whether this crossing should be closed.  The two issues are inextricably intertwined.  We find that the issue of whether the Lee Street crossing should be closed should logically be resolved first and the issue of whether it should be improved, if not moot as a result of the closure decision, should be resolved second.  


19.
Even though Kipling Ridge, the applicant in this docket, did not request that the Lee Street crossing be closed, the Commission may consider issues beyond those brought before it, in certain circumstances.  On our own motion, we therefore remand the proceeding back to the ALJ to issue an appropriate notice regarding potential closure of the Lee Street crossing.  Out of abundance of caution, we also direct the ALJ to hold a new public comment hearing on the issue of closure.  Finally, we direct the ALJ to rule on whether the Lee Street crossing should be closed and, if not, whether it should be improved.   




II. ORDER
A. The Commission Orders That:  

1. The Exceptions to Recommended Decision No. R09-0435 filed by Kipling Ridge Metropolitan District (Kipling Ridge), are granted, in part, and denied, in part, consistent with the discussion above.
2. Kipling Ridge must file the signed Construction and Maintenance Agreement and updated cost estimates for the Miller Street crossing by October 31, 2009 in Docket No. 08A-321R.
3. Kipling Ridge is granted an extension of time to complete the project and shall be required to inform the Commission, in writing, within ten days that the crossing modifications are complete and the crossing is operational.  We shall expect this letter by October 30, 2010.  We do understand that, depending on changes or delays to the construction schedule, this letter may be provided earlier or later than this date.
4. This matter is remanded to an Administrative Law Judge for further proceedings, consistent with the discussion above.
5. This Order is effective upon its Mailed Date.
B.
ADOPTED IN COMMISSIONERS’ DELIBERATIONS MEETING
June 23, 2009. 
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