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ORDER granting exceptions
Mailed Date:  July 7, 2009
Adopted Date:  July 1, 2009

I. BY THE COMMISSION

A. Statement

1.
This matter comes before the Commission for consideration of exceptions to Recommended Decision No. R09-0509 (Recommended Decision) filed by Cascade Village Condominium Association-2004 and Mr. Robert Oppenheimer (collectively Cascade Village) on June 1, 2009.  Cascade Village filed a correction and an update to its exceptions on June 17, 2009.  Now, being fully advised in the matter and consistent with the discussion below, we grant the exceptions filed by Cascade Village and remand this matter to the Administrative Law Judge (ALJ) for a determination of the merits.

B.
Procedural History


2.
Mill Creek Water Sales and Distribution, LLC (Mill Creek) is a combined water and sewer entity.  It provides water utility service in its certificated service territory in San Juan County, Colorado, and sewer service in the same area.  Mill Creek is a limited liability company (LLC).  


3.
On August 13, 2008, Mill Creek filed an application for a Certificate of Public Convenience and Necessity (CPCN) to provide sewer service in designated areas within San Juan County, Colorado; to grant it a CPCN to contract, maintain, own, and operate the facilities necessary to provide that sewer service; and to approve proposed terms, conditions, and rates for sewer service.  Mill Creek filed this application following the enactment of House Bill (HB) 08-1227 into law on July 1, 2008, which is discussed more fully below.


4.
The parties in this docket are Mill Creek; Staff of the Public Utilities Commission; Cascade Village; Bush Mountain, LLC, Breeze Energy, LLC, Breeze Investments, LLC, and James A. Bush Living Trust.  

5.
The evidentiary hearing was held on January 12 through 14, 2009 in front of Administrative Law Judge Mana L. Jennings-Fader. The ALJ issued the Recommended Decision on May 11, 2009.  Cascade Village timely filed its exceptions on June 1, 2009.  No party filed a timely response to exceptions.  

C.
Recommended Decision


6.
 The ALJ first noted that the Commission has the duty and responsibility to assure itself that it has subject matter jurisdiction to decide a particular matter, even though no party in this docket raised this issue.  See Recommended Decision, at ¶31.


7.
The ALJ concluded that Mill Creek, with respect to its sewer service, was not a public utility as defined by § 40-1-103(1)(a), C.R.S.  The general assembly amended this statute by HB 08-1227, which went into effect on July 1, 2008.  Section 40-1-103(1)(a), C.R.S., states that:

(I)
The term “public utility,” when used in articles 1 to 7 of this title, includes every common carrier, pipeline corporation, gas corporation, electrical corporation, telephone corporation, telegraph corporation, water corporation, person, or municipality operating for the purpose of supplying the public for domestic, mechanical, or public uses and every corporation, or person declared by law to be affected with a public interest, and each of the preceding is hereby declared to be a public utility and to be subject to the jurisdiction, control, and regulation of the commission and to the provisions of articles 1 to 7 of this title.

(II)
As used in this paragraph (a), “water corporation” includes a combined water and sewer corporation, whether as a single entity or as different entities under common ownership. 


8.
The ALJ found that there were two ways in which Mill Creek, with respect to its sewer service, could be deemed to be a public utility within the meaning of § 40-1-103(1)(a), C.R.S. (2008): (1) as a “water corporation”; or (2) as a “person” that is either (a) operating for the purpose of supplying the public for domestic, mechanical, or public uses; or (b) is declared by law to be affected with a public interest.  See generally, Recommended Decision, at ¶¶35-51.


9.
The ALJ cited to several cases for the proposition that the courts and agencies, in interpreting a statute, must look first at the plain language of the statute.  The courts and agencies may not resort to the rules of statutory construction and must apply a statute as written when its plain language is clear and unambiguous.  The ALJ found that Mill Creek, as an LLC, was not a corporation incorporated under or subject to the provisions of the Colorado Business Corporation Act.  The ALJ concluded that Mill Creek was not a “corporation” and therefore was not a “water corporation” within the meaning § 40-1-103(1)(a), C.R.S.  Id., at ¶¶40-42.


10.
Next, the ALJ determined that Mill Creek, as an LLC, was a “person” within the meaning of § 40-1-103(1)(a), C.R.S., and other relevant provisions of public utilities law.  Id., at ¶47.


11.
Finally, as to the issue of whether Mill Creek, with respect to its sewer service, was “operating for the purpose of supplying the public for domestic, mechanical, or public uses” or was “declared by law to be affected with a public interest,” the ALJ found that Mill Creek did not meet either criterion.  This is because the Commission previously addressed the same issue in Decision No. C06-0195, issued in Docket No. 03F-470W.   In that docket, Cascade Village and other customers of Mill Creek filed a formal complaint with the Commission.  The Commission ultimately found that Mill Creek was not a public utility with respect to its sewer service, only with respect to its water service.  In Decision No. C06-0195, the Commission relied on, among other things, § 40-1-103(1)(a), C.R.S. (before enactment of HB 08-1227).  The ALJ ruled that she was bound by Decision No. C06-0195 because HB 08-1227 only amended the definition of “water corporation,” not the definitions of “public utility” or “person operating for the purpose of supplying the public for domestic, mechanical, or public uses or is declared by law to be affected with a public interest.”  Id., at ¶¶48-50, citing Decision No. C06-0195.  


12.
The ALJ concluded that because Mill Creek was not a public utility with respect to its sewer service, the Commission had no jurisdiction over this matter.  She dismissed Mill Creek’s application without prejudice and did not rule on the merits.  Id., at ¶¶51-52.


D.
Exceptions


13.
In its exceptions, Cascade Village states that the Commission previously found that entities other than properly incorporated corporations could be deemed to be corporations for purposes of qualifying as public utilities.  For example, the Commission previously found that a limited liability partnership and a limited liability company were public utilities because they were “pipeline corporations” within the meaning of § 40-1-103(1)(a), C.R.S.  Cascade Village argues that the ALJ interpreted the word “corporation” too narrowly.  


14.
Cascade Village also argues that, in light of HB 08-1227, Decision No. C06-0195 is no longer a good precedent.  This is because in Decision No. C06-0195, the Commission ruled that rendering of sewer service could under no conditions be deemed a public utility function. On the other hand, HB 08-1227, according to Cascade Village, declared that an entity providing both water and sewer services was affected with a public interest with respect to both services, among other things.  That was not the case at the time the Commission issued Decision No. C06-0195.  Cascade Village urges the Commission to reverse the Recommended Decision and remand this docket to the ALJ for a determination of the merits. 
E.
Analysis


15.
We find that the ALJ correctly relied on the plain language of § 40-1-103(1)(a), C.R.S., as amended by HB 08-1227.  It is well-established that the courts and administrative agencies, in construing a statute, must look first at the plain language of the statute.  See Vaughan v. McMinn, 945 P.2d 404, 408 (Colo. 1997).  The courts and agencies may not resort to the rules of statutory construction and must apply a statute as written if its plain language is clear and unambiguous.  Id.


16.
On the other hand, Colorado courts have departed from the plain meaning of the statute to promote the spirit over the letter of the law, when doing so carries out the intent of the general assembly.  People v. Manzanares, 85 P.3d 604, 606 (Colo. App. 2003); In the Interest of S.B., 742 P.2d 935, 938 (Colo. App. 1987); Grant v. People, 48 P.3d 543, 547 (Colo. 2002) (the intent of the general assembly prevails over a literalist interpretation).

17.
Legislative history is the most commonly used tool for determining legislative intent.  We note that the “2007 Sunset Review: Colorado Public Utilities Commission” report, prepared by the Office of Policy, Research, and Regulatory Reform, Department of Regulatory Agencies, dated October 15, 2007 (Sunset Report), contained the following recommendation to the legislature, on pp. 70-71:

WATER

Recommendation 11 - Include investor-owned water and sewer corporations in the definition of a public utility.

In Colorado, there are investor-owned water utilities, which provide water to customers, as well as investor-owned sewer utilities which provide sewer services to customers.  However, some investor-owned water utilities provide both water and sewer service to their customers.

Currently, water corporations supplying both water and sewer services to customers are not defined as public utilities in Colorado statues and are therefore not regulated by the PUC.  The absence of the aforementioned water corporations in the definition of what constitutes a public utility in Colorado leads to a loophole that allows water corporations to potentially drastically raise fees on sewer rates instead of water rates to avoid regulation by the PUC.

Under the present system regarding the regulation of water corporations, the PUC asserts its jurisdiction over water associations once a complaint regarding water service is filed. Typically, complaints are filed because the consumer believes that a water corporation has increased water rates too drastically.

However, complaints filed regarding increases in sewer rates are currently not subject to PUC oversight due to the fact that the definition of a public utility does not include entities that jointly provide water and sewer services.  This allows water corporations that provide water and sewer services to shift potentially controversial rate increases to sewer services.  Under the current system, shifting rate increases to sewer services ensures that the PUC does not have jurisdiction, and ultimately oversight, over disputes over potentially unfair rate increases.

The practice of shifting potentially controversial rate increases from water services to sewer services is gaining momentum.  Specifically, there have been recent instances where water corporations have implemented the aforementioned strategy to avoid PUC regulation.

As a result, the General Assembly should amend section 40-1-103, C.R.S., to include investor-owned water and sewer corporations in the definition of a public utility.  Doing so enhances public protection by allowing the PUC to have jurisdiction in a rate dispute regarding sewer rates.  Amending the aforementioned section in statute removes the current loophole that allows water corporations that also provide sewer services to shift rate increases to sewer rate increases in order to avoid PUC jurisdiction.

We find that the Sunset Report is relevant, because, when legislative history shows intent to adopt recommendations of the expert commission, a statute should be interpreted in a manner consistent with the report issued prior to introduction of the bill. L.E.L. Constr. v. Goode, 867 P.2d 875, 878 (Colo. 1994).  

18.
The Sunset Report recommendation primarily was concerned with eliminating a loophole that potentially allowed water companies to potentially drastically raise fees on sewer rates rather than water rates and thereby avoid regulation by the Commission.  We find that the intent of HB 08-1227 was to declare entities rendering combined water and sewer services to be public utilities with respect to their sewer service and to eliminate the loophole.  Further, if the intent of HB 08-1227 was to eliminate a loophole, then the literal interpretation of the amended statute would create another loophole, where a combined water and sewer entity would simply reorganize as an LLC or a partnership, to avoid jurisdiction of the Commission.

19.
In addition, HB 08-1227, as introduced in the legislature, was different from the final version:

40-1-103.  Public utility defined.  (1)(a)(I).  The term “public utility,” when used in articles 1 to 7 of this title, includes:

(A)
Every common carrier, pipeline corporation, gas corporation, electrical corporation, and telephone corporation.  

(B)
Every corporation, person, or municipality operating for the purpose of supplying water service or water and sewer service to the public for domestic, mechanical, or public uses; and

(C)
Every corporation or person declared by law to be affected with a public interest…

20.
We find that the earlier version of HB 08-1227 clearly would have applied to a combined water and sewer LLC like Mill Creek.  Further, our review of the legislative debates related to the enactment of HB 08-1227 indicates that the purpose of the change from the earlier version was to make a grammatical change,  not a substantive change.  See Hearing on H.B. 08-1227 Before the H. Comm. on Transp. & Energy, 66th Gen. Assem., 1st Reg. Sess. (Colo. 2008) (statement of Rep. Madden).
 
21.
We finally note that, at the time of the enactment of HB 08-1227, there were only two water utilities jurisdictional to the Commission that also provided sewer service: Mill Creek and Louviers Mutual Service Company (Louviers).  We reviewed the Commission records and note that no party has ever filed a complaint related to sewer rates charged by Louviers.  This further confirms our understanding that the intent of HB 08-1227 was to give the Commission jurisdiction over sewer rates of an entity such as Mill Creek and that a literal interpretation of § 40-1-103(1)(a), C.R.S., in this particular instance, would defeat the legislative intent.  


22.
We appreciate the ALJ’s detailed legal analysis in this docket.  It is rare that the Commission, in interpreting a statute, inquires beyond the plain language of the statute.  In this case, however, we find that the arguments made by Cascade Village are persuasive and that it is appropriate to inquire beyond the plain language of the statute.  We conclude that Mill Creek is a water corporation within the meaning of § 40-1-103(1)(a), C.R.S.  

23.
We grant the exceptions of Cascade Village and remand this docket to the ALJ for a determination of the merits.
II. ORDER

A. The Commission Orders That:

1. The exceptions filed by Cascade Village Condominium Association-2004 and Mr. Robert Oppenheimer on June 1, 2009 are granted, consistent with the discussion above.
2. This docket is remanded to the Administrative Law Judge for a determination of the merits within applicable time limits.
3. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
July 1, 2009.
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