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I. BY THE COMMISSION

A. Statement

1. On May 1, 2009, Public Service Company of Colorado (Public Service) filed Advice Letter No. 1535-Electric, along with pre-filed testimony and exhibits in support of the Advice Letter.  The Commission suspended Advice Letter No. 1535-Electric and scheduled a prehearing conference.  See Decision No. C09-0512.  The Commission held the prehearing conference in this docket on June 18, 2009 as scheduled.  This order will memorialize the rulings that we issued during that prehearing conference.  

B. Interventions


2.
The following entities timely filed notices of intervention by right:

●
Staff of the Colorado Public Utilities Commission (Staff);

●
The Colorado Office of Consumer Counsel (OCC); and

●
Colorado Governor’s Energy Office;

 
3.
The following entities timely filed petitions to intervene by permission in this matter:

●
The Colorado Department of Transportation;

●
Colorado Harvesting Energy Network;

●
Western Resource Advocates;

●
Black Hills/Colorado Electric Utility Company, L.P.;

●
Interwest Energy Alliance;

●
The City of Boulder;

●
Boulder County Board of Commissioners;

●
Energy Outreach Colorado;

●
Dr. Robert A. Bardwell;

●
Ms. Nancy LaPlaca;

●
The City of Grand Junction;

●
Kroger Company (Kroger);

●
Wal-Mart Stores, Inc., and Sam’s West, Inc. (Wal-Mart);

●
Ms. Leslie Glustrom;

●
Southwestern Energy Efficiency Project (SWEEP);

●
Mr. Stephen Pomerance;

●
The City and County of Denver;

●
Ms. Alison Burchell;

●
Colorado Energy Consumers (CEC);

●
NAIOP, the Commercial Real Estate Development Association, Colorado Association of Home Builders, Denver Metro Building Owners and Managers Association, Forest City Stapleton, Inc., and Fitzsimons Developer, LLC (collectively Forest City); LUI Denver Broadway Office, LLC, and LUI Denver Broadway LLC (collectively LUI).  We will refer to these parties as NAIOP et al.

●
Cities of Arvada, Aurora, Breckenridge, Centennial, Frisco, Golden, Greeley, Greenwood Village, Lakewood, Littleton, Louisville, Superior, Thornton, Westminster, Wheat Ridge, and the Town of Poncha Springs (Arvada et al.);

●
Copper Mountain, Inc.,

●
The Energy and Environmental Committee of the Arapahope Community Team;


●
Intrawest/Winter Park Operations Corporation;

●
Climax Molybdenum Company, CF&I Steel, LP, doing business as Rocky Mountain Steel Mills (Climax and CF&I); and

●
Colorado Solar Energy Industries Association and Solar Alliance.

3.
The following entities late-filed petitions to intervene in this matter:

●
Fitzsimmons Redevelopment Authority;

●
Federal Executive Agencies (FEA);

●
Colorado Independent Energy Association; and

●
Mr. Gregg S. Eells, P.E.

4.
Public Service did not object to any of these interventions, although it did express a concern with the large number of parties.  We note interventions by right and find good cause to grant all petitions to intervene by permission.  We will address appropriate allocation of cross-examination times during the hearing at a future time.

C. Motions to Appear Pro Hac Vice
5.
The attorneys for Wal-Mart; Kroger; and FEA filed motions to appear pro hac vice.  These attorneys are Holly Rachel Smith, Esq., for Wal-Mart; Kurt Boehm, Esq., and Michael Kurtz, Esq., for Kroger; and Captain Shayla McNeill, Esq., for FEA.  Colorado Rules of Civil Procedure (C.R.C.P.) 221(1) lists the requirements that out of state attorneys must meet to appear on a particular matter in Colorado.  Further, C.R.C.P. 221.1 specifically addresses appearances by out of state attorneys before Colorado administrative agencies.  It provides that all requirements contained within C.R.C.P. 221(1) must be followed, except those dealing with designating a Colorado associate attorney. 

6.
In this case, we find that the above-identified attorneys for Wal-Mart, Kroger, and FEA complied with all of the requirements enumerated in C.R.C.P. 221(1).  These motions are also unopposed.  We therefore grant these motions to appear pro hac vice.  

D. Procedural Schedule


7.
In Decision No. C09-0593, we proposed, inter alia, a substantive bifurcation, a procedural schedule, and various administrative guidelines.  We proposed to bifurcate the hearing in this docket into two sessions, the first one to hear Phase I revenue requirement issues and the second to hear Phase II rate design issues.  We invited the parties and interested persons to file comments regarding these proposals and to address these at the prehearing conference.  See Decision No. C09-0593, at ¶¶8-13.


8.
On June 15, 2009, Public Service, Staff, and the OCC (jointly), Ms. Glustrom, CEC, and SWEEP filed comments addressing proposed procedural schedule.  During the prehearing conference, CEC, Public Service, Staff, Climax and CF&I, among others, addressed the procedural schedule as well.  We find good cause to adopt the following procedural schedule, after deliberations and taking into consideration the comments of all parties:

Filing of 2008 Historic Test Year Cost of Service.
June 26, 2009

Filing of Corrections to Cost of Service for Comanche 3 
In-Service Date and Other Issues
July 10, 2009

Public Comment Hearing
August 5, 2009, from 4:00 p.m. to 6:00 p.m.

Answer Testimony and Exhibits
August 14, 2009

Rebuttal and Cross-Answer Testimony and Exhibits 
September 18, 2009

Prehearing Conference (tentative)
September 23, 2009

Deadline for Stipulations and Settlement Agreements
September 28, 2009

Second Public Comment Hearing (tentative)
October 1, 2009

Hearings on Phase I Issues (including live Surrebuttal)
October 1-8, 2009

Surrebuttal Testimony and Exhibits on Phase II Issues 
October 16, 2009

Statements of Position – Phase I Issues (all parties)
October 23, 2009

Hearings on Phase II Issues
October 26-November 3, 2009

Statements of Position – Phase II Issues (all parties)
November 16, 2009

E. ECA Issues


9.
Staff proposed to sever the electric cost adjustment (ECA) issues from this docket and have them handled in a separate docket.  The OCC agreed with this proposal.  Public Service agreed to this proposal if certain conditions were met.  During the Prehearing Conference, Climax and CF&I, CEC, and other parties opposed this proposal.  We agree with Climax and CF&I and CEC, and we will not sever the ECA issues from this docket.  We note that these issues generally are most appropriately discussed during Phase II, although there may be Phase I issues also.  We encourage the parties to segregate the ECA issues in their testimony, and we will try to designate specific hearing days to hear these issues.

F. Public Comment Hearing


10.
In her comments, Ms. Glustrom expressed a concern regarding the July 7, 2009 public comment hearing date set by Decision No. C09-0593.  Because we are adopting a later deadline for the filing of answer testimony than proposed in Decision No. C09-0593, we can accommodate Ms. Glustrom’s request and still conduct the public comment hearing sufficiently in advance of the answer testimony deadline so as to provide the parties the opportunity to 

incorporate the information received at the public comment hearing in their answer testimony.  We will schedule a public comment hearing in this matter as follows:

DATE: 
August 5, 2009

TIME:
4:00 p.m. to 6:00 p.m.

PLACE:
Commission Hearing Room A

Second Floor

1560 Broadway

Denver, Colorado


11.
Individual members of an association that may be a party must present their views in this proceeding through testimony of the association that is offered during the evidentiary hearing.  Individual members of an association that is a party will not be permitted to make statements at the public comment hearing.  Counsel for all parties shall be prepared to identify members of their respective clients at the public comment hearing or file a listing identifying members prior to the scheduled hearings.  If a person does not wish to attend the public hearing, but wishes to file comments, the person may send comments:

electronically to:  

pucconsumer.complaints@dora.state.co.us, 

through the Commission’s website at:

http://www.dora.state.co.us/puc/consumer/ConsumerComment.htm, 

or by mailing them addressed to the Colorado Public Utilities Commission, 1560 Broadway, Suite 250, Denver, Colorado 80202.

G. Discovery


12.
Several parties addressed the issues related to the discovery turnaround times and limits on discovery both in pre-filed comments and during the Prehearing Conference.  Taking into consideration the comments of all parties, we will not impose any limits on the number of discovery requests and we will adopt ten calendar days’ response time for discovery directed to direct testimony, five calendar days’ response time for discovery directed to answer testimony, and five calendar days’ response time for discovery directed to rebuttal and cross-answer testimony.  We waive applicable Commission Rules to the extent necessary.  


13.
In the event of a discovery dispute, the parties shall first attempt to resolve their dispute.  If unsuccessful, the party seeking discovery may move to compel in writing, attaching a copy of the discovery request at issue.  A response to the motion to compel shall be filed within three business days.  Any motion or response shall be served electronically.  A hearing on the motion shall be coordinated by telephone and heard by telephone as soon as practical.  We delegate the resolution of discovery disputes to an Administrative Law Judge.  

14.
Discovery shall be served electronically, except that confidential discovery requests and responses may be served by non-electronic means.  Discovery requests and responses shall not be served on Advisory Staff of the Commission or Commission’s Counsel.  Discovery served after 3:00 p.m. on Friday will be deemed served as of the following business day.

H. Motions to Strike


15.
In her comments, Ms. Glustrom requested that the Commission require that all motions to strike pre-filed testimony be filed at least one week prior to the commencement of the hearing on the Phase I issues to allow parties time to respond to motions to strike.  We agree and will order that any motions to strike be filed one week before the start of Phase I or Phase II hearings, as applicable.

I. Miscellaneous

16.
We will utilize electronic service in this docket but remind all parties to follow all Commission rules applicable to filing and certificates of service. This is because the Commission’s e-filing system is still in its trial phase.  The parties shall file an original and seven hard copies of all testimony and exhibits with the Commission.  Each party shall also file with the Commission an electronic copy of its testimony and exhibits on CD-ROM in both the underlying executable electronic format and Adobe PDF format.  Any stipulations or settlement agreements, along with any associated testimony or exhibits, shall also be filed electronically by CD-ROM in both the underlying executable electronic format and Adobe PDF format.
  


17.
We order Public Service to provide an electronic certificate of service list to all parties.

18.
Each party that proposes a rate design scheme must file, in electronic format, the financial model(s) utilized in support of the testimony.  If a party’s case changes in subsequent testimony based on updated modeling, or if the model needs to be updated for any other reason, the party shall file a new model and any supporting testimony as soon as is practical.  The parties should attempt to resolve issues related to the model(s) among themselves informally. In addition, each party that proposes a rate design must provide, in hard copy and electronic format, the average Residential and Commercial customer impacts of their proposed case, both in dollars and in percentages, for both the average month and peak month.  The parties shall use the average and peak usage filed by Public Service for this purpose.  

19.
Workpapers shall be served, but not filed, contemporaneously with the service of testimony.  Workpapers should not be served on Advisory Staff or the Commission’s Counsel.
II. ORDER
A. It is Ordered That:

1.
We note the interventions by right filed by Staff of the Colorado Public Utilities Commission (Staff); the Colorado Office of Consumer Counsel; and the Colorado Governor’s Energy Office.

2.
We find good cause to grant petitions to intervene by permission filed by the Colorado Department of Transportation; Colorado Harvesting Energy Network; Western Resource Advocates; Black Hills/Colorado Electric Utility Company, L.P.; Interwest Energy Alliance; the City of Boulder; Boulder County Board of Commissioners; Energy Outreach Colorado; Dr. Robert A. Bardwell; Ms. Nancy LaPlaca; the City of Grand Junction; Kroger Company; Wal-Mart Stores, Inc., and Sam’s West, Inc.; Ms. Leslie Glustrom; Southwestern Energy Efficiency Project; Mr. Stephen Pomerance; the City and County of Denver; Ms. Alison Burchell; Colorado Energy Consumers; NAIOP, the Commercial Real Estate Development Association, Colorado Association of Home Builders, Denver Metro Building Owners and Managers Association, Forest City Stapleton, Inc., and Fitzsimons Developer, LLC; LUI Denver Broadway Office, LLC, and LUI Denver Broadway LLC; Cities of Arvada, Aurora, Breckenridge, Centennial, Frisco, Golden, Greeley, Greenwood Village, Lakewood, Littleton, Louisville, Superior, Thornton, Westminster, Wheat Ridge, and the Town of Poncha Springs (Arvada et al.); Copper Mountain, Inc., the Energy and Environmental Committee of the Arapahope Community Team; Intrawest/Winter Park Operations Corporation; Climax Molybdenum Company, CF&I Steel, LP, doing business as Rocky Mountain Steel Mills; Colorado Solar Energy Industries Association and Solar Alliance; Fitzsimmons Redevelopment Authority; Federal Executive Agencies; Colorado Independent Energy Association; and Mr. Gregg S. Eells, P.E.


3.
We grant the motions to appear pro hac vice filed by Holly Rachel Smith, Esq., Kurt Boehm, Esq., Michael Kurtz, Esq., and Captain Shayla McNeill, Esq.


4.
We deny Staff’s proposal to sever the issues related to Electric Cost Adjustment from this docket.


5.
The public comment hearing will be held as follows: 

DATE: 
August 5, 2009

TIME:
4:00 p.m. to 6:00 p.m.

PLACE:
Commission Hearing Room A

Second Floor

1560 Broadway

Denver, Colorado

6.
The hearings on Phase I revenue requirement issues will be held as follows:  

DATES: 
October 1 through 8, 2009

TIME:
9:00 a.m. to 5:00 p.m.

PLACE:
Commission Hearing Room A

Second Floor

1560 Broadway

Denver, Colorado

7.
The hearings on Phase II rate design issues will be held as follows:

DATES: 
October 26, 2009 through November 3, 2009

TIME:
9:00 a.m. to 5:00 p.m.

PLACE:
Commission Hearing Room A

Second Floor

1560 Broadway

Denver, Colorado


8.
Motions to strike shall be filed one week before the start of Phase I or Phase II hearings, as applicable.


9.
We adopt the procedural schedule and discovery procedures listed above.  An administrative law judge for the Commission shall resolve any discovery disputes between parties, as discussed above.


10.
This Order is effective immediately.

B. ADOPTED IN COMMISSIONERS’ PREHEARING CONFERENCE
June 18, 2009.
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� See Decision No. C09-0512 (setting the deadline for filing interventions).


� Solar Alliance initially filed its own petition to intervene, but later joined with the intervention filed by CoSEIA.  


� All deadlines are 5:00 p.m. on the day of the deadline, unless otherwise specified.


�  For purposes of this Order, executable electronic filings shall be made in the document’s underlying file format (Excel, Word, or WordPerfect, for example).  All spreadsheets should have the various cell formula or links left intact; i.e., cell formulas should not be converted to values.  To the extent exhibits cannot be provided in an executable electronic format, a listing of such exhibits should be provided identifying those that cannot be so provided.   In order to minimize the size and allow electronic text searches of the PDF files, all PDF files should be generated from the electronic base format where possible, but can be generated as a scanned image if the base document is not available electronically.
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