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I. BY THE COMMISSION
A. Statement

1. This matter comes before the Commission for consideration of exceptions to Recommended Decision No. R09-0386 (Recommended Decision) filed by Staff of the Colorado Public Utilities Commission (Staff) and Public Service Company of Colorado (Public Service or Company) on May 14, 2009.  On May 28, 2009, both Staff and Public Service filed responses to exceptions filed by the other party.
  Now, being fully advised in the matter and consistent with the discussion below, we grant exceptions, in part, and deny, in part.

B. Procedural History

2. On June 30, 2008, Public Service filed an application seeking approval of the regulatory treatment of margins that it has realized and will realize from sales of its excess sulfur dioxide (SO2) allowances.  The Commission deemed the application complete and referred the matter to an Administrative Law Judge (ALJ) by minute entry.

3.
The Colorado Office of Consumer Counsel (OCC) and Staff both intervened by right in this matter.  Ms. LaPlaca filed a petition to intervene by permission.  The ALJ denied her petition to intervene by permission and the Commission upheld that decision. See Recommended 

Decision No. R08-0930-I, and Decision No. C08-1134.  There were no other interventions in this docket.  


4.
The evidentiary hearing was held on November 12, 2008 through November 14, 2008.  The parties filed post-hearing Statement of Positions.  The ALJ issued the Recommended Decision on April 13, 2009.  In this Decision, we will not reiterate the findings and conclusions made by the ALJ in a separate section, but will address them in conjunction with the arguments made by the parties on exceptions. 

C. Findings and Conclusions

1. Sharing Percentage for Non-AQIR Margins

a. Public Service


5.
In its exceptions, Public Service argues that its sharing percentage for excess non-Air Quality Improvement Rider (AQIR) margins should be 20 percent and not 15 percent as set by the ALJ.  First, Public Service argues that the ALJ correctly found that given the absence of a tariff, a statutory directive or a Commission directive that requires the Company to trade its excess SO2 allowances, the Company is under no obligation to do so.  Public Service agrees with the ALJ’s conclusion that the Company’s SO2 allowance trading activities are voluntary and therefore an incentive payment is an effective way of ensuring that the Company will continue these activities and provide value/benefit to its ratepayers.  


6.
Second, Public Service argues that its sharing percentage for non-AQIR margins should be 20 percent because the Commission previously approved this incentive for both SO2 allowances and short-term energy sales.  Public Service argues that its SO2 trading activities and short-term energy trading activities are similar and that both require market knowledge, product structuring skills, and comprehensive risk management policies and procedures.  Public Service also states that it has developed effective programs for trading both short-term energy and SO2 allowances.  The Company concludes that the Commission should treat the margins from both trading activities similarly.  


7.
Finally, Public Service argues that the ALJ overlooked the fact that by setting the sharing percentage for non-AQIR allowances at 15 percent she was actually setting the effective incentive rate for total SO2 trading activities (including both AQIR and non-AQIR allowances) at only 7.5 percent.  This argument is based on the fact that Public Service must credit 100 percent of the margins from AQIR allowances to the ratepayers and the assumption that the current 50-50 split between AQIR and non-AQIR allowances will continue in the future.

b. Staff


8.
In its exceptions, Staff argues that, because the ratepayers bear the ultimate financial responsibility for the cost of compliance with the SO2 emissions requirements, they are also the beneficiaries of the excess SO2 allowances.  Public Service is a custodian of the funds provided by ratepayers for SO2 compliance and, according to Staff, has an inherent obligation to prudently sell these excess allowances in the open market.  Staff urges the Commission to reverse the ALJ’s finding that Public Service’s SO2 allowance trading activities are voluntary and find that the Company may not indefinitely retain this regulatory asset.
 
9.
Next, Staff argues that, because Public Service has an obligation to prudently sell the excess SO2 allowances, it is not entitled to any portion of the funds acquired from the sale of the excess SO2 allowances.  Staff also claims that the sale of SO2 allowances is not as complex as energy trading and that a sharing mechanism does not necessarily align the interests of Public Service and its ratepayers.  In the alternative, in its exceptions, Staff suggests that the sharing of non-AQIR margins should be 92.5 percent for the ratepayers and 7.5 percent for the Company.


10.
Staff also responds to the argument that the Commission should award Public Service a greater sharing percentage for non-AQIR margins because it must return 100 percent of the retail jurisdictional share of the AQIR margins.  In its response to exceptions, Staff states that this argument undermines the legislative intent of § 40-3.2-102, C.R.S.  Staff also argues that the compromises reached in prior Commission dockets regarding the sales of AQIR allowances are entirely independent from determining what, if any, sharing mechanism is appropriate from sales of non-AQIR allowances.

c. Findings and Conclusions

3. First, we agree with Staff that the excess SO2 allowances originate from ratepayer funds and constitute a regulatory asset. We find that Public Service has an obligation to prudently manage this regulatory asset.  However, we find that Public Service does not necessarily have an obligation to sell this asset, as Staff suggests.  We agree with Public Service that in certain circumstances it may be prudent for the Company to hold on to its excess SO2 allowances.  

4. Second, we agree with the ALJ that an incentive payment is an effective means of aligning the interests of Public Service and the ratepayers, as much as possible. We therefore find that a sharing mechanism is appropriate and deny Staff’s exceptions on this ground.  

5. We agree with the ALJ that the initial sharing percentage for non-AQIR margins should be 15 percent to Public Service and 85 percent to the ratepayers. This sharing percentage will be subject to future performance reviews by the Commission, as more fully discussed below.  This percentage is between the 10 percent recommended by the OCC and 20 percent requested by Public Service and falls within the range of reasonable sharing levels.  Further, while we agree with Staff that the trading of excess SO2 allowances may be simpler than the trading of wholesale electric power, we also agree with Public Service that this activity does require personnel to watch and analyze the market to improve the chance of selling at the highest possible price.  We also agree with the ALJ that the fact that Public Service received a 20 percent incentive for SO2 allowance trading in 2006 is not persuasive because the sharing level was not fully litigated at that time.  We therefore deny the exceptions of both Staff and Public Service on this ground.  

6. Finally, we are not moved by Public Service’s argument that by setting the sharing percentage for non-AQIR allowances at 15 percent, the ALJ inadvetently set the effective sharing rate for total SO2 trading activities (including both AQIR and non-AQIR allowances) at only 7.5 percent.  First, the ALJ was fully aware that the sharing applies only to the non-AQIR portion of the margins and not the total margins.  See Recommended Decision, at ¶173.  Second, we agree with Staff that this argument is contrary to the legislative intent of § 40-3.2-102, C.R.S., and that the orders issued in prior Commission dockets regarding the sales of AQIR allowances are independent from the issues in this docket.  We therefore deny the exceptions filed by Public Service on this ground.

2. Performance Benchmark

d. Public Service


15.
In its exceptions, Public Service argues against the performance benchmark established by the ALJ.  The ALJ ordered that “…for the applicable 12-month period for non-AQIR allowances (i.e., an ECA period), Public Service must obtain, for not less than 50 percent of the allowances sold, an average allowance price that is better (i.e., higher) than the average allowance price for the same period.”  See Recommended Decision, at ¶170.  First, Public Service contends that no party in this proceeding supported a performance benchmark and that it is not supported by the record.  


16.
Public Service also takes exception to the ALJ’s comparison of the benchmark to the Base Load Economic Benefit (BLEB) and argues that this comparison is inappropriate. Public Service argues that the factors that impact the BLEB are, to a greater extent, within its control while the market prices for SO2 allowances are not.  


17.
Finally, Public Service argues that it should not be required to “beat the market” and that it is unclear as to what information the Company should use to determine the average allowance price for the relevant period.  In support of this argument, Public Service states, among other things, that the market is highly volatile and that any performance benchmark based on market price would lead to regulatory uncertainty.

e. Staff


18.
In its response to exceptions, Staff states that it agrees with Public Service that the performance benchmark is impractical but disagrees that it is inappropriate.  Staff also reiterates its prior argument that Public Service’s failure to put forth a measure for performance is a reason to deny any sharing at all.  Finally, Staff reiterates its alternative recommendation that the Commission reject the standard created by the ALJ and approve an automatic 7.5 percent sharing, which represents the mid-point between no incentive and a conditional 15 percent sharing proposed by the ALJ.

f. Findings and Conclusions


19.
We find that while it is important to encourage Public Service to put forth its best efforts in realizing the best price for its excess SO2 allowances, it is not reasonable to require the Company to “beat the market.”  We also do not favor a mechanical approach to measuring performance in this instance.  Instead, we find that a qualitative approach through an annual Commission review is more appropriate.


20.
We therefore require Public Service to file, by a separate application, annual reports detailing the revenues that the Company received from the sales of all excess SO2 allowances sold during the given year.  This information shall list the quantities and prices of SO2 allowances; dates of all trades; and shall differentiate between AQIR and non-AQIR allowances.  Public Service shall also provide the average market price for SO2 allowances for each day any entity places a trade in the market during the applicable year.  This market average price shall be weighed for the number of SO2 allowances which were sold at each price.  The reports shall also include the amounts and description of any SO2 allowance revenues not returned to the ratepayers such as brokerage fees, trading costs, administrative charges and the amount of the incentive claimed by Public Service.  Finally, the reports shall include the balance of any unused SO2 allowances that could have been sold.


21.
The Company shall file these applications beginning with the 2010 data, not less than 60 days after the end of the given year.  Interested parties may intervene, propound discovery, and advocate a position regarding the performance of the Company.  The Commission reserves the right to charge the incentive received by the Company based on its review of these applications. 


22.
With regard to Public Service’s performance for 2009, the Company witness Mr. Pierce testified that Public Service was successful in achieving an average price for its excess SO2 allowances above the average market price for 2009.  No party disputed this testimony and we find that a 15 percent sharing percentage for 2009 is appropriate.

3.
Duration

g. Public Service


23.
In its exceptions, Public Service also opposed the durational limit of 2008 through 2011 established by the ALJ.  In the Recommended Decision, the ALJ explained that the conclusions of the investigatory docket into utility incentives may have an effect on the incentives for trading of excess SO2 allowances in the future.  Public Service argues that the durational limit is contrary to the directive issued by the Commission in the investigatory docket. That directive was that the investigatory docket should not affect pending proceedings.  Finally, Public Service points out that the Commission may reexamine a regulatory treatment at its discretion even in the absence of the durational limit.

h. Staff


24.
Staff contends that the Commission should affirm the durational limit established by the ALJ.

i. Findings and Conclusions


25.
We eliminate the durational limit set by the ALJ because, as stated above, we will review the status of excess SO2 allowance trading by Public Service on an annual basis.  We grant the exceptions of Public Service on this ground.  

3. SO2 Allowances Allocated to Wholesale Customers

j. Staff


26.
In its exceptions, Staff expressed a concern that Public Service may indefinitely retain $1,617,991 of excess SO2 allowances allocated to wholesale customers.
  Staff points out that the Company is presently retaining the wholesale share of SO2 allowances from non-AQIR facilities in a liability account, but has not decided whether to return any portion of those funds to the wholesale customers.  The ALJ found that the Commission had no jurisdiction over the wholesale transactions.  See Recommended Decision, ¶136.  In its exceptions, Staff states that the Commission should consider the fact that providing Public Service with an incentive on its retail portion, when coupled with undistributed funds associated with wholesale margins means that Public Service will end up with a lion-share of proceeds funded by others.  

k. Public Service


27.
In its response to exceptions, Public Service states that the ALJ correctly found that the Commission lacks jurisdiction over wholesale transactions.  In addition, Public Service points out that no party disputed its use of the retail jurisdictional allocator and that the record does not support Staff’s position. 

l. Findings and Conclusions


28.
We agree with the ALJ and Public Service that the Commission lacks jurisdiction over Public Service’s wholesale transactions and the margins associated with these transactions.  We also agree with that, if we were to consider the fact that the Company is presently retaining the wholesale share of SO2 allowances from non-AQIR facilities in determining whether Public Service should receive an incentive on its retail share, we would be doing indirectly what we are prohibited from doing directly.  If any party believes that the manner in which Public Service is currently handling the wholesale share of its allowances is improper, that party may present this issue before the Federal Energy Regulatory Commission or another appropriate forum.  We deny the exceptions filed by Staff on this ground.

II. ORDER:
A. The Commission Orders That:

1. The exceptions to Recommended Decision No. R09-0386 (Recommended Decision) filed by Public Service Company of Colorado (Public Service) are granted, in part, and denied, in part, consistent with the discussion above.  

2. The exceptions to the Recommended Decision filed by Staff of the Colorado Public Utilities Commission are granted, in part, and denied, in part, consistent with the discussion above.  

3. Beginning with the year 2010, Public Service shall file annual applications containing reports detailing its SO2 allowance sales, not less than 60 days after the end of each year, as more fully discussed above.  

4. The 20-day time period provided by § 40-6-114(1), C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Order.

5. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS' WEEKLY MEETING
June 2, 2009.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


RONALD J. BINZ
________________________________


MATT BAKER
________________________________

Commissioners

COMMISSIONER JAMES K. TARPEY ABSENT.
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� The Colorado Office of Consumer Counsel, the only other party in this docket besides Staff and Public Service, did not file exceptions or respond to exceptions filed by other parties.


� The margins from sales of excess SO2 allowances are split between an AQIR and a non-AQIR account.  The Company also uses a retail jurisdictional allocator to determine the margins from both AQIR and non-AQIR accounts that apply to retail customers and wholesale customers.
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