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I. BY THE COMMISSION
A. Statement  


1.
This matter comes before the Commission for consideration of an application for rehearing, reargument, or reconsideration (RRR) to Decision No. C09-0520 (Decision Denying Exceptions on Fees) filed by Mr. Craig Suwinski on June 4, 2009.  Now, being fully advised in the matter and consistent with the discussion below, we deny the RRR.  


B.
Background

2.
On January 2, 2007, Vail Summit Resorts, Inc., doing business as Keystone Resort (Keystone Resort) filed an application for permanent authority to extend operations under Contract Carrier Permit No. B-9862 to provide transportation services to 11 specific persons and entities.  

3.
Keystone Resort may, pursuant to Contract Carrier Permit No. B-9862, transport passengers and their baggage between all points located within a five-mile radius of the intersection of U.S. Highway 6 and West Keystone Road, in Summit County, Colorado.  Contract Carrier Permit No. B-9862 is restricted to providing transportation services to 112 named entities who have signed a contractual agreement with Keystone Resort for certain transportation services.  These entities are individual home owners, homeowners’ associations, and condominium associations. In this docket, Keystone Resort sought to add 11 more customers to that list.

4.
Mr. Craig Suwinski intervened in this matter.  No other parties intervened.

5.
Mr. Suwinski argued, in this and other dockets, that the large number of contracts held by Keystone Resort under its Contract Carrier Permit No. B-9862 indicates that it is really providing common carrier services under the contract carrier authority.  This puts the feasibility of a competing common carrier in jeopardy.  Mr. Suwinski claimed that as a result of this conduct, local residents and businesses with whom Keystone Resort does not wish to do business have no available transportation.

6.
The Administrative Law Judge (ALJ) found that the transportation services that Keystone Resort proposed to 11 new customers could be provided under the common carriage authority also held by Keystone Resort (Certificate of Public Convenience and Necessity PUC No. 20195 covers the same geographical territory as Common Carrier Permit No. B-9862).  The ALJ agreed with Mr. Suwinski that a further extension of Common Carrier Permit No. B-9862 would harm the common carriage certificate and the public.  The ALJ denied the application.  See Recommended Decision No. R08-0386-I, mailed on April 14, 2008 (Decision on Merits).  That decision became a Commission decision by operation of law when neither party filed exceptions.

C.
Attorneys’ Fees


7.
Mr. Suwinski filed a Motion for costs and sanctions on June 23, 2008, requesting approximately $19,000 in legal fees and costs.  Following additional pleadings by the parties, the ALJ awarded Mr. Suwinski $4,431.96 in fees and costs.  See Recommended Decision No. R09-0303, mailed on March 23, 2009 (Recommended Decision on Fees).  


8.
Mr. Suwinski timely filed exceptions to the Recommended Decision on Fees on April 14, 2009.  He requests that the Commission award him full expenses that he previously requested, plus the costs of filing exceptions.  Keystone Resort does not object to the $4,431.96 awarded by the ALJ, but it objects to any increase in that amount.  The Commission denied Mr. Suwinski’s exceptions.  See Decision No. C09-0520, mailed on May 15, 2009 (Decision Denying Exceptions on Fees).  


9.
In his RRR, Mr. Suwinski seeks recovery of additional attorneys’ fees based primarily on the bad faith theory.   He argues that Keystone Resort filed a frivolous application, made numerous misleading statements, and admitted that it failed to follow Commission rules. Mr. Suwinski also attaches a transcript of the hearing to his RRR and cites where, in his opinion, Keystone Resort was being less than truthful.


10.
In addition, Mr. Suwinski challenges the Commission’s conclusion that Keystone Resort did not act in bad faith in light of inconsistent prior Commission decisions on very similar facts. Decision Denying Exceptions on Fees, at ¶10.  He argues that the Commission should have taken into account only those decisions after Keystone Resort argued that its bus pass system sufficiently distinguished contract customers from the general public and then failed to enforce the bus pass system, contrary to the Commission’s instructions.

D.
Discussion


11.
The prevailing party may recover attorneys’ fees and costs, at the discretion of the trial court, if it is found that the losing party brought forth a claim or defense that is substantially frivolous, substantially groundless, or substantially vexatious.  See § 13-17-101, C.R.S.; Bunnett v. Smallwood, 793 P.2d 157, 162 (Colo. 1990).  The ALJ and the Commission previously denied Mr. Suwinski’s request for attorneys’ fees and costs based on this theory.


12.
The claim or defense is frivolous or groundless if the proponent can present no rational argument based on the evidence or the law in support of the claim or defense.  W. United Realty, Inc. v. Isaacs, 679 P.2d 1063, 1066 (Colo. 1984).  However, good faith presentation of a legal theory which is “arguably meritorious” is sufficient to avoid an award of attorneys’ fees and costs.  SaBell’s, Inc. v. City of Golden, 832 P.2d 974, 978 (Colo. App. 1991).  Even a party who successfully obtains summary judgment in its favor is not necessarily entitled to attorneys’ fees and costs.  Little v. Fellman, 837 P.2d 197, 204 (Colo. App. 1991).  The party seeking attorney fees bears the burden of proving, by preponderance of the evidence, his or her entitlement to the award.  Id.  Finally, the courts implicitly and explicitly balance requests for attorneys’ fees and costs with the duty of all lawyers to zealously represent their clients within the bounds of the law.  See W. United Realty, Inc. v. Isaacs, 679 P.2d at 1069.


13.
In his RRR, Mr. Suwinski details his previous arguments which the ALJ and the Commission have previously considered.  We have also reviewed the portions of the transcript relied on by Mr. Suwinski.  We agree with the reasons given by the ALJ of why Keystone Resort lost on the merits and that Mr. Suwinski successfully impeached a witness for Keystone Resort.  However, this is insufficient to meet the high burden and show that Keystone resort acted in bad faith or that its application was substantially frivolous, substantially groundless, or substantially vexatious.  We therefore deny Mr. Suwinski’s RRR.
II. ORDER
A. The Commission Orders That:

1.
The application for rehearing, reargument, or reconsideration to Decision No. C09-0520 filed by Mr. Craig Suwinski on June 4, 2009 is denied, consistent with the discussion above.

2.
This Order is effective on its Mailed Date.
B. ADOPTED IN COMMISSIONERS' WEEKLY MEETING
June 24, 2009.
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