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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of an application (Application) filed by the City of Greeley (Greeley) on February 13, 2009, requesting authority to install new sidewalks across the tracks of the Union Pacific Railroad Company (UPRR) at 22nd Street, National Inventory No. 816131K, in Greeley, Colorado.

2. The Commission gave notice of this Application to all interested parties, including adjacent property owners in accordance with § 40-6-108(2), C.R.S.  The Notice was mailed on February 19, 2009.

3. On March 17, 2009, UPRR filed an Entry of Appearance and Notice of Intervention.  UPRR stated that it was working with Greeley to expedite this matter, but until such time as appropriate agreements are reached, UPRR must object to the Application as filed.

4. On April 1, 2009, UPRR filed a Motion to Amend its Entry of Appearance and Notice of Intervention (Motion) and an Amended Entry of Appearance and Notice of Intervention.  In its Motion, UPRR stated that due to a miscommunication, UPRR’s counsel did not file the intervention requested by UPRR and that no party would be harmed by the amendment.  The Amended Entry of Appearance and Notice of Intervention stated that in addition to the fact that no agreements have been reached concerning this project, UPRR objects to the Application as it requests that UPRR pay for part of the cost of the project.

5. On April 1, 2009, the Commission reviewed the record in this matter and deemed that the Application is complete within the meaning of § 40-6-109.5, C.R.S., by minute entry.  It was the Commission’s understanding that Greeley would be amending the Application forthwith.

6. On May 19, 2009, Greeley filed an Amended Application (Amended Application).  In its Amended Application, Greeley removed the language requesting that UPRR pay for part of the cost of the sidewalk improvements, changed the contact person as the original contact person had retired from Greeley, revised the proposed construction dates, and corrected some typographical errors.

7. On June 12, 2009, UPRR filed a Limited Withdrawal of Objection.  UPRR states that it withdraws its objection as to the cost allocation because Greeley now states that it will pay for 100 percent of the project costs.  UPRR also states that it withdraws its objection regarding the lack of agreements so long as an Order of the Commission also requires that Greeley reach an agreement with UPRR concerning the project prior to beginning any work.

8. The Application and Amended Application state that there will be no change in the grade or profile of the crossing.  Only new sidewalk and its extension across the track will be constructed.  Rule 7204(b) of the Rules Regulating Railroads, Rail Fixed Guideways, Transportation by Rail, and Rail Crossings, 4 Code of Colorado Regulations (CCR) 723-7 allows an applicant to omit required information that the applicant believes is excessive compared to the scope of the proposed project provided the Application specifically justifies the omission.  Given that no changes are being made to the plan or profile of the crossing and that only sidewalks are being installed, we agree with Greeley that it was appropriate to omit the crossing profile drawing from this Application.  A plan drawing showing the new sidewalks has been provided.

9. Now being fully advised in the matter, we grant the Application.

B. Findings of Fact

10. The Commission gave notice to all interested parties, including the adjacent property owners.  We find that any opposition to the project by UPRR has been withdrawn.

11. Greeley proposes to install a sidewalk across the UPRR tracks at 22nd Street.  Greeley proposes to install the sidewalk because residents to the west of the crossing have been observed walking in the travel lanes and across the tracks to reach jobs and shopping due to the lack of a sidewalk on either side of the street.  This project will provide sidewalks on both sides of 22nd Street and concrete panels across the UPRR tracks.

12. The existing crossing currently has active warning consisting of flashing lights and gates.  Greeley proposes to construct the sidewalks as attached sidewalks except that the sidewalks will be detached at the crossing so the sidewalks will be located behind the counterbalance assembly of the active warning as required by Rule 4 7211(f).

13. Greeley states that the current average daily traffic volume using the crossing is 6,100 vehicles per day (VPD) in 2009, with estimated growth to 6,400 VPD.  UPRR currently runs approximately 18 train movements per day through the crossing with no projections for traffic increases.

14. Greeley states the estimated costs for the proposed new sidewalks across the tracks is $222,626.  This project is being funded through Federal Enhancement Funds and local funds.  

15. Greeley states that construction is expected to start on or about May 17, 2010 and be completed by August 13, 2010.  We will require Greeley to inform us in writing that the sidewalks have been installed and are operational by August 13, 2010.  However, we understand this letter may be provided earlier or later than this date depending on changes or delays to the construction schedule.

16. We expect that construction on this project will not begin until all of the proper agreements have been entered into.  To that end, we will require Greeley to file a copy of the signed Construction and Maintenance Agreement by November 21, 2009, approximately 150 days from the date of approval of this Amended Application, so we know that construction on the project will begin.  

17. Pursuant to our Rules, Greeley will be required to maintain the sidewalks up to the edge of ties at its expense and UPRR will be required to maintain the crossing surfaces, track, and appurtenances at its expense.

C. Conclusions

18. The Commission has jurisdiction in this matter under §§ 40-4-106(2)(a) and (3)(a), C.R.S.

19. No intervenor that filed a petition to intervene or other pleading contests or opposes the Application.

20. Because the Application is unopposed, the Commission will determine this matter upon the record, without a formal hearing under § 40-6-109(5), C.R.S., and Rule 1403 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1.

21. We will grant the Application consistent with the above discussion in paragraphs 11 through 17.

II. ORDER

A. The Commission Orders That:

1. This application (Application) filed by the City of Greeley (Greeley) on February 13, 2009, as amended on May 19, 2009, requesting authority to install new sidewalks across the tracks of the Union Pacific Railroad Company (UPRR) at 22nd Street, National Inventory No. 816131K, in Greeley, Colorado is granted.

2. The intervention filed by UPRR is noted.

3. The Motion to Amend Entry of Appearance and Notice of Intervention filed by UPRR is granted.

4. Greeley is authorized and ordered to proceed with construction of sidewalks across 22nd Street at the crossing of UPRR.  

5. Greeley is required to maintain the new sidewalks to the crossing surface up to the outside end of the ties pursuant to Rule 7211(c).

6. UPRR is required to maintain the crossing surfaces, track, and appurtenances at its expense pursuant to Rules 4 7211(a) and 7301(a).

7. Greeley is required to file signed copies of the Construction and Maintenance Agreement by November 21, 2009, and construction work is not to begin until these signed agreements are filed with the Commission.

8. Greeley is required to inform the Commission in writing that the crossing changes are complete and operational within ten days after completion.  We shall expect this letter sometime around August 13, 2010.  However, we understand this letter may be provided earlier or later than this date depending on changes or delays to the construction schedule.

9. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration, begins on the first day following the effective date of this Order.

10. The Commission retains jurisdiction to enter further required orders.

11. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
June 24, 2009.
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