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DISQUALIFICATION OF A POTENTIAL BIDDER AND
SETTING SCOPE OF PROTECTIVE ORDER
Mailed Date:  June 19, 2009
Adopted Date:  June 17, 2009

I. BY THE COMMISSION

A. Statement, Findings, and Conclusions

1. On May 29, 2009, Black Hills/Colorado Electric Utility Company, LP (BH/CO Electric), filed a Notice Concerning the 2009 Non-Intermittent Request for Proposals.  BH/CO Electric states that the purpose for filing this notice is to inform the Commission and the Independent Evaluator that it has disqualified a potential bidder in its pending resource solicitation (the 2009 Non-Intermittent Request for Proposals).

2. According to BH/CO Electric, one or more officers of a potential bidder misappropriated and took possession of electronic versions of a significant number of proprietary documents covering BH/CO Electric’s strategic and tactical business plans.  Moreover, the officer(s) shared this information with the owners of the potential bidder.  Based on its investigation, BH/CO Electric determined that the potential bidder must be disqualified from participation in the pending 2009 Non-Intermittent Request for Proposals so as to protect the integrity of the competitive procurement process.

3. The Commission appreciates being made aware of BH/CO Electric’s decision to disqualify a potential bidder at this stage of the proceeding.

4. To provide adequate protection to the competitive procurement process in Colorado and to ensure that we are properly apprised of all facts and circumstances surrounding the selection of winning bids arising out of BH/CO Electric’s 2009 non-intermittent resource solicitation, we will require BH/CO Electric to provide us with a report that comprehensively sets forth the facts and circumstances that led to the disqualification of the potential bidder.

5. We recognize that the detailed information concerning the investigation performed by BH/CO Electric is highly sensitive.  We find that entry of a protective order will balance the Commission’s need to be apprised fully regarding the facts and circumstances that led to the decision of BH/CO Electric to disqualify a potential bidder while also preserving the integrity of BH/CO Electric’s 2009 non-intermittent resource solicitation.  We, therefore, will enter a narrowly tailored protective order that shall permit only limited access to the report.

6. Specifically, the report shall be made available only to the Commissioners, Commission Advisory Staff assigned to this docket, and the Commission’s attorneys assigned to this docket.  The Advisory Staff members and Commission attorneys assigned to this docket are those individuals: (a) that are designated by Staff’s September 4, 2008 notice of intervention by right and its two amendments; and (b) that are still currently employed in the capacity identified.

7. The report shall identify the disqualified potential bidder and shall describe fully the circumstances that permitted the potential bidder to misappropriate BH/CO Electric’s proprietary documents, the date(s) and occasion(s) when the misappropriation occurred, and BH/CO Electric’s effort to get the information returned to it or destroyed by the potential bidder.  The report shall further identify all measures taken by BH/CO Electric to prevent any future misappropriation by potential bidders of its proprietary documents.

8. Further, the report shall contain a section prepared by the Independent Evaluator setting forth the Independent Evaluator’s understanding of the misappropriation of information and verifying that its independence has not been compromised as a result of the misappropriation of information by the potential bidder.

9. The above-described information consists of the minimum information that should be set forth in the report.  BH/CO Electric is encouraged to provide in the report any additional information it believes will educate the Commission concerning the misappropriation of proprietary information by the potential bidder.

10. Access to the report by the Commission’s attorneys requires the execution of a Nondisclosure Agreement Pertaining to Highly Confidential Information.  For this reason, we have prepared an appropriate Nondisclosure Agreement Pertaining to Highly Confidential Information.

II. ORDER

A. The Commission Orders That:

1. Black Hills/Colorado Electric Utility Company, LP, shall file a Highly Confidential Report containing the information set forth above.  

2. Black Hills/Colorado Electric Utility Company, LP, shall file the Highly Confidential Report within 20 days from the Mailed Date of this Order.

3. Black Hills/Colorado Electric Utility Company, LP, shall file the Highly Confidential Report in accordance with the procedural requirements set forth at Rule 1100(c) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1.

4. Commissioners, Commission Advisory Staff assigned to this docket, and the Commission’s attorneys assigned to this docket are granted access to the Highly Confidential Report to be filed in accordance with the requirements of this Order.  This grant of access is subject to the conditions set forth below.

5. To have access to the Highly Confidential Report that is the subject of this Order, attorneys employed by the Colorado Attorney General must represent the Commission in this proceeding and must have signed, served, and filed with the Commission the Nondisclosure Agreement Relating to Highly Confidential Information that is attached to this Order as Appendix A.

6. To have access to the Highly Confidential Report that is the subject of this Order, members of the Staff of the Commission must have been designated as Advisory Staff in this proceeding and have signed and have on file with the Commission a current annual nondisclosure agreement in accordance with Rule 1100(g) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1.

7. All persons who have access to the types of documents and information protected by this Order shall maintain and shall treat the documents and information in accordance with the extraordinary protections specified in this Order.

8. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
June 17, 2009.
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