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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of a Motion to Withdraw Application and to Vacate Commission Decision Granting Application (Fort Collins Motion) filed by the City of Fort Collins (Fort Collins) on April 28, 2009, requesting to withdraw its application to modify the existing railroad signal system at the crossing of Horsetooth Road with the Union Pacific Railroad Company (UPRR) and requesting that the Commission rescind Decision No. C07-0148.

2. On May 15, 2009, UPRR filed a Motion to File Out of Time Its Response in Opposition to the City of Fort Collins’ Motion to Withdraw Application (UPRR Motion) and Response in Opposition to the City of Fort Collins’ Motion to Withdraw Application and to Vacate Commission Decision Granting Application (UPRR Response).  In its Motion, UPRR states that it was not served with a copy of Fort Collins’ Motion and requests permission to file its Response out of time.  

3. In its Response, UPRR states that Fort Collins has installed an alternative system not approved by the Commission. UPRR opposes this alternative system on the grounds of rail/highway safety.  UPRR also states that the placement of the bike path and signals on the far side on the east side of the rail line for west bound traffic causes confusion to motorists as it creates a conflict between the railroad signals and the bike signals, and as it leads motorists to believe that it is an interconnected signal.  UPRR finally states that if the Commission rules Fort Collins can proceed without interconnection, UPRR takes the position that the yellow bike path signals should be near side signals, placing them on the west side of the rail line, between the rail line and the bike path, and that “DO NOT STOP ON RAIL TRACKS” signs should be placed so that motorists responding to the bike path signal will not stop on the tracks.  

4. The Commission has jurisdiction in this matter under §§ 40-4-106(2)(a) and (3)(a), C.R.S.

5. Now being fully advised in the matter, we refer all filings to an Administrative Law Judge for determination of its merits.

6. We also address UPRR’s statement that it was not served with the pleadings filed by Fort Collins.  We note that Fort Collins’ Motion does not contain a certificate of service or any statement to the effect that Fort Collins mailed a copy of the Motion to UPRR or its counsel.  Rule 1205(a) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1, provides: 


A person filing any pleading or other document, shall also serve a copy, including all supporting attachments or exhibits, upon every other party and amicus curiae in the proceeding…Such service shall include service upon the Commission's assigned trial advocacy and advisory staff.

We are not aware that Respondent requested a waiver or variance from Rule 1205(a).  


7.
Notice to other parties is not merely a formality but a fundamental part of procedural due process. Fort Collins will be expected to serve all parties with a copy of all pleadings it files with the Commission in the future.  

II. ORDER

A. The Commission Orders That:

1. This docket is referred to an Administrative Law Judge for a determination of the merits and disposition of the Motions and Response in this matter.

2. This Order is effective on its Mailed Date.
B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
June 17, 2009.
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