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I. BY THE COMMISSION
A. Statement

1. This matter comes before the Commission for consideration of exceptions to Recommended Decision No. R09-0211 (Recommended Decision) filed by Public Service Company of Colorado (Public Service or Company), Staff of the Colorado Public Utilities Commission (Staff), and the Colorado Office of Consumer Counsel (OCC) on March 23, 2009.  In addition, on April 6, 2009, Public Service responded to the exceptions submitted by Staff and the OCC.  Now, being fully advised in the matter and consistent with the discussion below, we grant the exceptions, in part.  

B. Procedural History

2. Rules 4600 through 4609 of the Rules Regulating Gas Utilities and Pipeline Operators, 4 Code of Colorado Regulations 723-4 generally require utilities to file revised gas cost adjustment (GCA) rates annually.  In addition, utilities may submit interim GCA filings.  

3. However, prior to commencement of this docket, Public Service used a monthly GCA mechanism pursuant to a Settlement Agreement approved by the Commission in Decision No. C04-1112.  The Settlement Agreement states that the monthly GCA mechanism will expire on June 30, 2009 and requires Public Service to file an application by March 15, 2008 to continue the current monthly GCA mechanism, or to modify or terminate any part of this mechanism.  

4. Pursuant to the Settlement Agreement, on March 17, 2008, Public Service filed an application to continue its monthly GCA mechanism with modifications.  That filing commenced the instant docket.  The OCC and Staff intervened by right and the Commission referred this matter to an Administrative Law Judge (ALJ).  The ALJ issued the Recommended Decision on March 2, 2009.  

C. Overview

5. In its application, Public Service proposed several modifications to its current monthly GCA tariffs.  The Company requested symmetrical interest treatment and elimination of the tolerance band on the deferred balance of the over- and under-recovered gas costs in Account 191.  For its part, Staff proposed a quarterly GCA mechanism.  In the Recommended Decision, the ALJ adopted a balance between the two proposals.  The ALJ adopted a mechanism that requires Public Service to file GCA rates on a quarterly basis, but allowed the Company to submit expedited monthly filings if market conditions change significantly from the projections made in the quarterly GCA filing.  The Recommended Decision did not specify the threshold conditions that warrant interim filings, but instead allowed the Company to use its discretion in determining when such filings are necessary.  Public Service requested a permanent waiver of the GCA rules in its application, but the Recommended Decision granted a waiver that expires on September 30, 2014 and requires Public Service to re-apply by March 15, 2012.

6. The Recommended Decision did not change the mechanism related to the interest on deferred gas costs and continued the mechanism adopted in Decision No. C04-1112 instead.  This mechanism provides for symmetrical interest on under- and over-recoveries within a tolerance band.  Outside of the tolerance band, interest is included on net over-recoveries but excluded on net under-recoveries.

7. On the issue of hedging, Public Service proposed to continue its current hedging plan, with a reduced budget amount.  Staff opposed the hedging plan and the OCC proposed a longer-term strategy to address hedging.  The Recommended Decision adopted Public Service’s proposal on this issue.

D. GCA Mechanism 

8. In the Recommended Decision, the ALJ adopted a quarterly GCA mechanism using the streamlined filing procedure that Public Service currently uses for its monthly GCA filings.  However, the Company may also submit interim monthly filings at its discretion, if conditions change substantially.  The Recommended Decision, at paragraph 55, states that: 

In consideration of the evidence of record, it appears more likely than not that a quarterly GCA, with permitted streamlined interim filings based upon the current monthly GCA process, best balances the interest of all concerned.  In times of lesser commodity volatility, or lesser demand, a quarterly GCA will smooth price variations and allow Public Service to manage deferred balances. Customers will see fewer rate changes and may have a better understanding of their rates.  On the other hand, in times of greater commodity market price volatility and higher demand, Public Service will have tools available for an efficient interim filing.  Interim filings will allow an opportunity for timely adjustments for events having a more significant impact upon deferred balances.

1. Public Service’s Exceptions

9. The Company cites three significant benefits of a monthly GCA mechanism: (1) the gas costs are collected more equitably from the customers who impose these costs (i.e., a better matching of cost recovery with cost incurrence); (2) the substantial reduction in deferred gas cost balances; and (3) the efficiency gains from better price signals.  Public Service asserts that it has met its burden of proof to establish that the monthly GCA is just and reasonable and that Staff failed to meet its burden of proof in establishing that the monthly GCA is no longer just and reasonable and that a quarterly GCA is just and reasonable instead.

10. Public Service stresses the positive impacts that the monthly GCA mechanism has provided since 2004, compared with prior time periods.  The Company’s deferred gas cost balances have been reduced and now there is a better matching of cost recovery and cost incurrence.  In addition, the monthly GCA sends more accurate price signals.  Public Service points out that the equitable collection of costs and the efficient allocation of resources are fundamental goals of price regulation. 

11. Public Service states that, for the year ending on September 30, 2006, its deferred balance would have been $142.8 million higher if it had used an annual GCA mechanism.  No party has disputed this conclusion, other than pointing out that this figure could have been affected by the interim GCA filings. 

12. Public Service also refers to the efficiency gains due to improved price signals afforded by the monthly GCA mechanism.  Public Service contends that Appendices A and B to the Recommended Decision do not provide support or justification as part of an economic analysis of the benefits of a quarterly GCA mechanism.  Public Service claims that the ALJ misunderstood how efficiency gains should be derived.  Public Service states that the impacts of cycle billing and the pro-rating of GCA rate changes effective on the first day of each month, raised by the ALJ, fail to consider that this issue has already been explored by the Commission in Decision No. C04-1112.

13. In addressing the issue of cost savings in using a quarterly GCA, Public Service argues no evidence was provided to demonstrate the significance of these costs.  It contends that the incremental administrative costs of employing a monthly GCA versus a quarterly GCA are insignificant.

14. Public Service concludes that evidence in this docket shows that the monthly GCA mechanism resulted in more accurate pricing of the sales of natural gas commodity to customers, a better matching of cost incurrence and cost recovery, and has been successful in managing the build-up of large deferred gas balances.  Public Service requests that the Commission continue the monthly GCA mechanism instead of the quarterly GCA mechanism adopted by the ALJ.

2. Staff’s Exceptions

15. Staff agrees with the ALJ on the use of a quarterly GCA, but seeks a clarification regarding the filing procedures for the quarterly and interim filings, as follows:  

a. Whether quarterly filings will replace monthly filings and will be done according to the streamlined processes set out in Decision No. C04-1112; 

b. Whether interim filings, in addition to required quarterly filings, must follow Rules 4600 through 4609 because Decision No. C04-1112 no longer will be in effect;

c. Whether the interim filings can be made monthly using the process established by Decision No. C04-1112; and

d. Whether the filing of such interim filings are solely at the Company’s discretion.

3. Public Service’s Response to Exceptions

16. The Company states that Staff’s request for clarification should be denied.  Public Service submits that the deficiency that Staff alleges exists in the Recommended Decision is actually the result of Staff’s failure to meet its burden of proof to present a meaningful quarterly GCA mechanism in this proceeding.  

17. Public Service states that the record is unambiguous and a clarification is not necessary.  Public Service argues that, in the Recommended Decision, the streamlined procedures for making quarterly and interim GCA filings clearly refer to the detailed procedures adopted by the Commission in Decision No. C04-1112.  

4. Discussion

18. We note that the dispute in this proceeding is whether a monthly or a quarterly GCA is a better cost recovery mechanism.  No party advocates a return to annual GCA filings.  We understand that the monthly GCA mechanism has vastly improved the management of the deferred gas cost balances and has provided a more balanced relationship between cost recovery and cost incurrence.  However, we find that a quarterly GCA mechanism has benefits as well.  We agree with the ALJ’s analysis regarding customer education and price signals.  With approximately 20 billing cycles, the majority of Public Service’s customers will not have their billing period fall within a calendar month.  The Company changes its rates on the first day of each calendar month, so for most customers a mismatch exists between the monthly signaled price and the measurement of the customer’s response to that signal.  We find that a quarterly rate will eliminate the price signaling concern for two of the three months.  We also agree with the OCC that the bill itself provides a signal regarding gas prices, so implementation of a rate that will be in place for three months may help consumers understand their gas rates better.  

19. In addition, a quarterly GCA mechanism results in a smoothing of the GCA rates.  The chart in Appendix A to the Recommended Decision shows that while monthly changes are necessary in times of rapidly changing gas prices, at other times the monthly price goes up and down without any apparent trend.  By avoiding unnecessary rate changes, customers should be more aware of the significant rate changes.  

20. The Recommended Decision directs Public Service to make quarterly GCA filings with an option for interim filings.  We find that this approach provides the “best of both worlds” by keeping the deferred gas cost account stable and low as well as smoothing out monthly price variations.  We find that Public Service met its burden of proof to demonstrate that monthly GCA mechanism is an improvement over annual GCA mechanism.  We also find that Staff met its burden of proof to demonstrate that certain aspects of quarterly GCA mechanism have benefits over the monthly GCA proposed by Public Service.  

21. We decline to adopt any specific threshold or trigger for interim filings.  Instead, we note that the Commission can deny interim filings if, for example, it finds that the Company is simply trying to continue the monthly GCA mechanism.  Therefore, if Public Service submits an interim filing, we will require it to discuss the impacts on the deferred account and why the need for a monthly filing outweighs the benefits of a quarterly rate (e.g., the timely recovery of costs, smoothing of the rate, and customer price signaling) in a particular case.   

22. We also clarify that if Public Service makes an interim filing for the second month of a quarter, that rate will remain in place for the second and third months of that quarter.  The Company may subsequently submit another interim filing for the third month of that quarter, to be in place for one month only.

E. Interest and Tolerance Band

23. The Recommended Decision continues the tolerance band established in Decision No. C04-1112 at the current level.  In addition, the Recommended Decision preserves the status of interest treatment on the deferred balances of over- and under-recovered gas costs.  The Recommended Decision, at paragraph 64, states that: 

Aside from supporting efforts to minimize deferred balances and implement the tolerance band, the Commission has uniformly rejected Public Service’s request for symmetrical interest beyond the tolerance band. Based upon the Commission’s prior decisions and considering the balance of compromises reached in establishing the monthly GCA, no new information has shown any new basis upon which such consideration should change.  While it is true that Public Service cannot fully control the deferred balance, the tolerance band provides some accommodation and it remains true that Public Service has drastically more potential to manage deferred balances than customers.

1. Public Service’s Exceptions

24. The Company states it is required to purchase gas supplies and provide upstream transportation services for its customers.  Public Service argues that, no matter how prudent its actions may be, there is no practical possibility of eliminating over- and under-recoveries due to variations in gas prices and projected sales.  In a situation where gas costs are not fully recovered in rates, Public Service is required to invest its own capital on a cost-free basis.  Public Service points out that it has written off more than $3 million dollars in accumulated net interest due to the current interest treatment.    

25. Public Service asserts the Recommended Decision did not fully consider the evidence supporting its request for symmetrical interest on over- and under-recovered gas costs.  Public Service states that its ability to maintain a low deferred gas cost balance will deteriorate with a quarterly GCA mechanism.  In turn, this exposure to potentially greater under-collection of gas costs makes the need for symmetrical interest even more critical, according to Public Service.

2. Discussion  

26. Public Service points out that it has written off $3.3 million dollars in interest on net under-recovered gas costs since the monthly GCA mechanism was implemented in 2004.  We find that compared to $800 million to $1 billion in gas costs that Public Service collects through the GCA each year, the amount of the write off is a small fraction of the commodity cost, and the tolerance band has automatically ratcheted up to this new level.  Furthermore, even if the $3.3 million write-off is significant, Public Service voluntarily entered into the Settlement Agreement, which included a write off of interest in exchange for an increase in the tolerance band.  In this docket, we are not addressing recovery of costs for prior periods.  Because the tolerance band has been ratcheted up, a recurrence of the same circumstances would lead to the symmetrical interest treatment within the tolerance band.  Further, the record contains no evidence that Public Service will likely exceed this new tolerance band level in the near future.  

27. We disagree with Public Service’s contention that the hybrid quarterly GCA mechanism adopted in the Recommended Decision will damage its ability to manage the deferred balance.  In fact, Public Service will have a greater discretion to manage the deferred balance than under the strict monthly GCA mechanism.  For example, if gas prices increase more than expected in the second month of a quarter, but Public Service has a large over-recovered deferred balance, it can choose not to implement an interim monthly rate filing.  Under the current monthly GCA mechanism, the Company would not have this discretion.  On the other hand, if prices increase more than expected and the Company has a large under-recovered deferred balance, the interim filings provide it with the same opportunity to adjust rates as under the monthly GCA mechanism.

28. However, to provide time to obtain information regarding the impact of quarterly GCA filings, we are modifying the Recommended Decision regarding the treatment of interest.  We find that for the gas purchase year from July 1, 2009 through June 30, 2010 there should be no interest applied to either over- or under-recovered balances in the deferred gas cost account.  The interest calculation will return to the current treatment unless the Commission enters a subsequent order.  Gathering this data will facilitate an evaluation of the impact a quarterly GCA filing has on the deferred gas cost account.  

F. Rule Waiver

29. In its application, Public Service requested waivers of Rules 4600 through 4609 (the GCA Rules) to allow it to continue with the monthly GCA mechanism on a permanent basis.  The ALJ granted a four-year waiver to Public Service.
  In its exceptions, Public Service argues that this waiver should have been approved on a permanent basis.  

30. We agree with the ALJ and decline to grant a permanent waiver of the GCA Rules.  We find that the hybrid quarterly GCA mechanism is the preferred solution at this time. After the Commission gains experience through actual implementation of this mechanism or if circumstances change, a different approach may be warranted. 

31. We modify the provision in the Recommended Decision that requires Public Service to file an application concerning the appropriateness of the quarterly GCA no later than March 15, 2012.
  We also eliminate the waiver expiration date of September 30, 2014.
   We will not specify an end date for quarterly GCA filings, but instead allow the parties to propose changes as necessary after gaining experience with the quarterly filing approach. 

We recognize that granting a rule waiver without an established expiration date is significant.  However, we find that this approach is preferable to requiring an application at a 

32. point in time that may not be appropriate.  We encourage parties to monitor the new program, and work together to propose the changes as necessary.

G. GPVM Plan 

1. Staff

33. Staff argues that the ALJ improperly interpreted its recommendations as proposing solely to eliminate hedging in its entirety. Staff states that although it presented evidence that customers would have been better off without hedging, it proposes alternatives to the current hedging program.  Specifically, Staff proposed that Public Service offer both hedged and non-hedged GCA rate options, as well as an option for a fixed GCA rate.  The OCC also advocated for a hedge/no-hedge option.  Staff and the OCC argue that a one-size-fits-all hedging program is not applicable for all customers and they assert that the ALJ did not adequately consider these proposed hedging options.

34. Staff further states that the Recommended Decision did not recognize Staff’s proposed measurement metrics and that a pre-approval of the GPVM Plan without any objective measurement criteria should be rejected.  Staff then asserts that if the Commission rejects its measurement criteria, then it should expand its directive for Public Service and Staff to “confer” and specify a timetable, reports, and a method to expedite the resolution of any impasses.

35. Staff argues that the benefits of Public Service’s GPVM Plan do not outweigh its costs and requests that the Commission restructure the plan.  Staff believes that a reduction of the hedging budget without a corresponding change in hedging methods will result in a worsening of the cost-benefit ratio. Further, Staff asserts that the ALJ acknowledged significant weaknesses of Public Service’s case, but then improperly adopted the Company’s proposal.  Staff asserts that Public Service did not meet its burden on this issue.

2. Public Service

36. In its response to exceptions, Public Service argues that the ALJ properly characterized the disagreement between Public Service and Staff about the hedging cost/benefit analysis as a difference in up-front and after-the-fact comparisons.  Public Service states that the ALJ properly rejected Staff’s proposals and asserts that such programs would require significant investigation before they could be implemented.  The Company argues that Staff and the OCC did not provide sufficient substance or evidentiary support for the Commission to adopt their proposals.  Even though Public Service opposes these programs, it states that there is room for improvement in its hedging plans and it is willing to file a report identifying and assessing the issues, as well as the feasibility of such programs.

37. Public Service further argues that the ALJ rejected Staff’s suggested metrics for evaluating the degree of volatility because these metrics do not serve their full purpose.  Public Service claims that these metrics could not be applied in advance of direct hedging activity, but rather would be used only against the Company as part of a hindsight analysis.  Public Service requests that the Commission order Staff to file a report setting forth how its proposed metrics would be used. 

38. Finally, Public Service asserts that Staff did not raise the hedging budget reduction issue in Answer Testimony, and is therefore precluded from raising this issue in exceptions.

3. Discussion

39. First, we consider the replacement options proposed by Staff and the OCC.  We agree with the ALJ’s determination and deny exceptions on this issue.  We agree with Public Service that there is room for improvement in the hedging program, but that the options proposed by Staff and the OCC lack the specificity necessary for program implementation.  We find that such optional programs can be quite complicated and a comprehensive plan must be developed first.  

40. Next, we consider Staff’s alternative proposal to eliminate the GPVM program in its entirety.  We agree with the ALJ’s analysis of hedging as insurance against catastrophic price spikes.  Even though Staff’s analysis raises concerns about the viability of the current hedging program, we find that Staff’s cost analysis is largely centered around whether Public Service “beat the market.”  One of the primary benefits of the hedging program is protection against catastrophic events.  On the other hand, we find the comparison between a gas hedging program and a residential insurance premium to be flawed because there is no quantifiable limit to gas price spike exposure.  Although Staff argues that recent price spikes are an example of the most extreme price spikes possible and that hedging still did not provide an economic benefit under these extreme circumstances, we cannot say with any certainty how high price spikes can go in the future.  

41. We agree with Public Service that Staff’s hindsight analysis does not replicate the conditions that were in place when hedging actions were taken.  Even though it makes sense to look back to see how hedging actually performed over time, we recognize that Staff’s analysis covered only a short four-year period, and does not reflect the uncertainties and other potential outcomes.  Further, we agree with Public Service that Staff’s proposal to abandon hedging entirely is impractical.  The GCA Rules require utilities to address gas price volatility and it is not realistic to abandon Public Service’s hedging program based only on a hindsight analysis of data gathered over a few years.  

42. We are also concerned that if, as Staff argues, the hedging program is cost effective for all customers, it may not be cost effective as an optional program either.  We find that further investigation by Staff, the OCC, and Public Service regarding the hedging plan will be beneficial.  The parties did not propose different methods of hedging other than making hedging an optional program or eliminating it entirely.  We find that the requirement in the Recommended Decision for the parties to “confer” on these issues adequately addresses this topic and we decline to adopt any further requirements.  We will not adopt Staff’s proposal to require a series of meetings, timetables, and reports and we will not require either Public Service or Staff to file reports. 

43. We also agree with the ALJ that Staff’s proposed measurement metrics are not appropriate.  While it makes sense to consider after-the-fact analysis of a previous program in determining how the program should be structured in the future, it is not reasonable to hold the Company accountable to a hindsight analysis for cost recovery.  We agree with Public Service that the hedging plan must be pre-approved and subsequent cost recovery should be based on how the utility carried out its plan – not on a hindsight comparison of how the hedging program performed compared to the market.  By this logic, a life insurance policy would have value only if the policyholder dies.
44. We find that Public Service met its burden of proof and showed that continuation of the program, with a reduced budget amount, is in the public interest.  Finally, we agree with Public Service that it is improper for Staff to raise the issue of hedging budget reduction for the first time in exceptions and we deny the exceptions on this ground.  

H. Long-Term Hedging Strategy 

45. The OCC expresses concern that its proposed 22-month long-term hedge strategy was not adequately discussed in the Recommended Decision.

46. In response, Public Service argues that the record evidence does not indicate that the 22-month strategy should be used in place of its current strategy.  Further, since the Company's long-term strategy was only recently triggered under the parameters set forth in its current GPVM Plan, the Commission should allow it to operate for a period of time and assess the results before considering whether to reject it in lieu of a different strategy.

47. We agree with Public Service that the OCC’s strategy should not be used in place of Public Service’s proposal.  Although the OCC proposal may present a valid option, we do not agree that its benefits warrant the work required to implement such a change at this time.

I. Compliance Filing

48. We adopt the Recommended Decision and we will require Public Service to file tariff sheets implementing the new procedures within 45 days of a final decision in this docket, to become effective on not less than 14 days' notice, after conferring with Staff and the OCC.  We clarify here that this compliance filing shall set out the procedures and filing deadlines of quarterly and interim filings to the same level of detail as contained in Decision No. C04-1112 and the Settlement Agreement.  This compliance filing shall include, but is not limited to, a description of the filings
 throughout the year, required information for each filing, filing deadlines, filing procedures, forecasting method and basis, calculation methodology, public notice procedures for GCA rate adjustments, and any other issue necessary for a smooth implementation of the quarterly GCA mechanism.  If consensus is not reached between Staff, the OCC, and Public Service, then Public Service shall file a report listing the areas where agreement has been reached and the areas on which the parties disagree for a Commission determination.  For the areas where the parties disagree, each party may file its specific proposal to remedy the issue.

II. Order:
A. The Commission Orders That:

1. The exceptions to Recommended Decision No. R09-0211 filed by Public Service Company of Colorado (Public Service) on April 6, 2009, are granted in part, consistent with the above discussion.

2. The exceptions to Recommended Decision No. R09-0211 filed by Staff of the Colorado Public Utilities Commission on April 6, 2009, are granted in part, consistent with the above discussion.

3. The exceptions to Recommended Decision No. R09-0211 filed by the Colorado Office of Consumer Counsel on April 6, 2009, are denied in their entirety, consistent with the above discussion.

4. Within 45 days of a final decision in this docket, Public Service shall file revised tariffs consistent with the requirements listed in the Compliance Filing section above, and shall implement the new program such that the first quarterly rate would go into effect on October 1, 2009.

5. Public Service shall submit quarterly gas cost adjustment (GCA) rate filings, consistent with the above discussion.

6. Public Service may submit monthly interim GCA rate filings, consistent with the above discussion.

7. If Public Service submits an interim GCA rate filing, it must justify the filing with a discussion of the impacts on the deferred account and why the need for a monthly filing outweighs the benefits of a quarterly rate, including issues related to the timely recovery of costs, the impact on the level of the deferred account, smoothing of the rate, and customer price signaling.  
8. The 20-day time period provided by § 40-6-114, C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Order.

9. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS' WEEKLY MEETING
April 22, 2009.
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