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I. BY THE COMMISSION

A. Statement 

1. On November 14, 2008, Public Service Company of Colorado (Public Service or Company) filed Advice Letter No. 1522-Electric.  Public Service requested that the tariff pages accompanying Advice Letter No. 1522-Electric become effective on December 15, 2008.  Public Service filed direct testimony in support of the rate increases proposed in the advice letter.  The advice letter was set for hearing and suspended for a total of 210 days.

2. Public Service proposed a Phase I rate increase of $174.7 million which was subsequently reduced to $159.3 million in its rebuttal testimony.

3. On April 22, 2009, certain parties agreed to a Settlement and filed that Settlement with the Commission, along with a motion seeking approval of the Settlement. 

4. The parties to the Settlement agreed to a rate increase of $112.2 million.  As part of the Settlement certain specified rate case principles were agreed to for accounting and reporting purposes.  The parties to the Settlement did not reach an agreement on disputed issues other than those specified.

5. Now, being fully advised in the matter, we find the rates established by the Settlement Agreement are just and reasonable, and that the Settlement Agreement is in the public interest, with the modifications discussed below.

B. Procedural History

6. The Commission and the Administrative Law Judge (ALJ) issued several orders dealing with a variety of procedural issues in the course of this docket.  It is not necessary to reiterate each of these orders here, but we review important milestones in this docket below.  

7. The Commission set the proposed tariff pages for a hearing pursuant to § 40-6-111(1), C.R.S., and suspended their effective date for 120 days from the proposed effective date.  See Decision No. C08-1231.  

8. The Commission referred this matter to an ALJ for preparation of an initial Commission decision.  The Commission ruled that timely execution of its functions required the omission of a recommended decision.  The Commission determined that it will issue an Initial Commission Decision pursuant to § 40-6-109(6), C.R.S., instead.  The Commission also set forth procedural guidelines, such as the expectation of four rounds of pre-filed testimony in this case.  See Decision No. C08-1260.  

9. The following parties intervened in this matter: the Colorado Office of Consumer Counsel (OCC); Staff of the Colorado Public Utilities Commission (Staff); Governor’s Energy Office; Energy Outreach Colorado (EOC); The Kroger Company (Kroger); Wal-Mart Stores, Inc., and Sam’s West, Inc. (collectively Wal-Mart); Ms. Leslie Glustrom; Ms. Nancy LaPlaca; Colorado Independent Energy Association (CIEA); Colorado Energy Consumers (CEC); Western Resource Advocates (WRA); Black Hills/Colorado Electric Utility Company, LP (BH/CO); Climax Molybdenum Company (Climax); CF&I Steel, LP (CF&I); Federal Executive Agencies (FEA); Ratepayers United of Colorado (RUC); and Holy Cross Energy (Holy Cross).  See Decision Nos. R08-1284-I, R08-1306-I, R08-1307-I, R08-1348-I, R08-1351-I, R09-0005-I, and R09-0342-I.  The ALJ denied petitions to intervene of Interwest Energy Alliance and Colorado Solar Energy Industries Association (CoSEIA).  See Recommended Decision Nos. R08-1343 and R08-1349. However, the ALJ granted amicus curiae status to CoSEIA.  See Decision No. R09-0129-I. The ALJ also granted motions for admission pro hac vice to several intervenors represented by out of state counsel.  See Decision Nos. R08-1282-I, R08-1283-I, R08-1285-I, and R09-0341-I.  

10. The ALJ held a pre-hearing conference on January 8, 2009.  See Decision Nos. R08-1274-I and R09-0031-I.  The ALJ also issued an order regarding scope of the docket.  See Decision No. R09-0039-I, mailed January 14, 2009.

11. The ALJ further suspended the effective date of the tariff for an additional 90 days, or through July 13, 2009.  See Decision No. R09-0339-I, mailed April 1, 2009. 

12. Public Service filed a Motion to strike portions of answer testimony and exhibits of Leslie Glustrom on March 2, 2009.  Public Service generally argued that the testimony either was beyond the scope of this docket or attempted a collateral attack on Commission Decision No. C05-0049, which granted to Public Service a certificate of public convenience and necessity for the construction of Comanche 3 and authorized recovery of associated capital costs.  Ms. Glustrom filed a response to the Motion.  The ALJ granted the Motion.  See Decision No. R09-0293-I (Order Granting Motion to Strike), mailed March 18, 2009.  Following subsequent motions by Ms. Glustrom and responses by Public Service, the ALJ clarified Order Granting Motion to Strike and denied a motion to modify it.  See Decision Nos. R09-0373-I and R09-0431-I, mailed April 8 and 24, 2009.  

13. On April 22, 2009, Public Service filed a Settlement Agreement as well as a Joint Motion to Approve Settlement Agreement.  Pubic Service stated that Staff, the OCC, CEC, Wal-Mart, CF&I, and EOC (Settling Parties) joined in the Settlement Agreement and Joint Motion. Public Service also represented that Climax, WRA, FEA, GEO, Kroger, CIEA, Holy Cross, and BH/CO either took no position with respect to the Settlement Agreement or did not oppose it.  Finally, Public Service stated that Ms. Glustrom, Ms. LaPlaca, and RUC opposed the statement and will pursue cross-examination of witnesses.   By Decision No. R09-0429-I, response time to the Motion to Approve Settlement Agreement was shortened and responses were allowed to be presented orally in the course of the hearing.

14. Public Comment Hearings were held on April 20 and 27, 2009.  The hearings on the proposed settlement were held from April 24 through 29, 2009.  

II. PARTIES’ POSITIONS

15. While not desiring to delineate and analyze every disputed issue in this case prior to the settlement being filed, we find it informative to generally summarize the parties’ positions on the major elements of this case.  This will help to structure our review of the settlement and provide a framework for our decision in this case.  We will discuss some of the main issues of the case and the parties’ positions with respect to them.  

A. Revenue Requirement 

1. Public Service

16. Public Service filed this advice letter seeking to increase the current General Rate Schedule Adjustment (GRSA) from 12.7 percent to 32.5 percent with base rates increasing by 19.8 percent.   The revenue increase requested by Public Service was $174.7 million.

17. Public Service indicated that the typical residential and small commercial customer would see total average monthly bill increases of $5.13 (8.4 percent) and $7.84 (8.05 percent) respectively.  It was expected that the rates would become effective July 14, 2009 and remain in effect until December 31, 2009 at which time Public Service expected to have rates in effect from its latest rate case in Docket No. 09AL-299E.  

18. Public Service notes that the increase in revenue requirement includes expenses associated with:

· Maintaining and expanding Fort St. Vrain units 5 and 6 (in service 5/2009);

· The Comanche 3 generating unit (in service 9/30/2009);

· Comanche 1 and 2 pollution control equipment;

· Transmission necessitated by Comanche 3;

· Investment in distribution plant; and

· Boulder Smart Grid capital investment.

19. Public Service indicated that the Transmission Cost Adjustment (TCA) would be reduced as transmission investment cost recovery was being partially shifted to base rates.  The TCA was proposed to be cut by about 66 percent.

20. In its rebuttal testimony, Public Service reduced its proposed revenue increase to $159.3 million.  This reduction was based on revisions to its test year budget that were driven by internal review and corrections or concessions based on input from Staff and other intervenors.

2. Staff 

21. Staff proposed in its answer testimony, a revenue requirement increase of $110.3 million.  Staff advocated a slightly lower rate of return on equity (ROE) than had Public Service and we discuss that issue below in more detail.  Staff proposed a rate mitigation scheme, where a $69.9 million rate increase would occur on July 14, 2009 and the remaining increase would occur at the end of 2009.

22. Staff took issue with a number of income statement items.  These included sizeable adjustments due to the timing of the in-service date for Comanche 3.  Other dispute issues included incentive bonuses, salary increases, advertising expense, and oil and gas royalties, among others.  

23. In its surrebuttal testimony, Staff modified its proposed revenue requirement, raising it to $132.9 million.  This modification was driven by corrections to its testimony, including the ROE recommendation by Staff.

3. OCC

24. The OCC initially proposed a recommended revenue requirement increase of $3.8 million.  This small increase was driven by rejection of the future test year (FTY) as well as the OCC’s lower recommendations for ROE and cost of debt.  The OCC also took issue with cash working capital approaches used by Public Service as well as other financial calculations.

25. In its surrebutal testimony, the OCC made corrections and changes to its cash working capital calculation, calculation of Other Revenue, and recommended ROE.  These modifications increased the OCC’s recommended revenue requirement increase to $11.1 million.

B. Future Test Year Versus Historic Test Year

1. Public Service

26. Public Service chose to file this case using a FTY rather than the traditional historical test year (HTY).  The FTY was a calendar year 2009 cost of service period.  Public Service argued that a FTY better matches proposed rates with costs incurred during the time those rates are in effect and that a FTY minimizes the impact of regulatory lag.  Public Service also asserts that the use of a FTY has been successfully used in other jurisdictions and it does not weaken the utility’s incentive to reduce costs and operate efficiently. 

27. Public Service contends that the FTY is a better mechanism to handle rate cases when large new investments are being placed in service.  Public Service states that some of its large new investments fall outside of the usual period where this Commission has allowed pro forma adjustments to be made to a HTY.  According to Public Service, the FTY approach allows it a better chance to earn its rate of return, especially in periods where costs are increasing.

2. Staff

28. Staff takes no formal stand on the use of the FTY.  Staff points out that there are significant reasons to support either the FTY or the HTY.  In this particular case, Staff accepts the use of the FTY by Public Service in this rate case.

29. Staff indicated that it will not be able to judge the accuracy of the FTY until well into the period when rates are into effect.  It expresses a concern especially in light of Public Service’s expressed desire to use a 2010 FTY in its rate case in Docket No. 09AL-299E.

30. In light of the special circumstances facing Public Service with respect to the addition of significant lumpy investment, Staff found the use of a FTY in this particular case to be acceptable.  Staff also advocated that special reporting be put in place to allow it to judge the accuracy of Public Service’s forecasted budget and other revenue requirement items.  Also, Staff desired that Public Service be subject to earnings monitoring and refund requirements.

3. OCC and CEC

31. Both the OCC and CEC opposed the use of a FTY.  The OCC proposed to use the HTY with pro forma adjustments, while CEC proposed to use the HTY as filed by Public Service.

32. The OCC asserted that perfect prescience is needed before a FTY can be considered as an equivalent method to matching rates with costs.  Moreover, the OCC argued that the FTY can never be assessed for its accuracy until after the rate year has been concluded.  The HTY, on the other hand, is comprised of actual costs that are reliable and verifiable.   According to the OCC, FTYs are costly to prepare by the utility and increase the costs of regulators and intervenors in reviewing the FTYs.  The OCC supported the use of the HTY with the various proposed adjustments.

33. CEC argued that this Commission has a long standing practice of using HTYs, sometimes with out-of-period pro forma adjustments to account for known and measurable changes.  CEC asserted that the current volatile economic conditions and the filing of another rate case by Public Service in 09AL-299E combine to make the use of the HTY a better method of setting rates.  Also, according to CEC, the HTY contains auditable data and any pro forma adjustments are carefully screened by Staff and other parties.

C. Return on Equity (ROE)

1. The Parties’ Positions

34. In its direct testimony, Public Service argued that a reasonable range for its ROE is between 11.00 percent and 11.75 percent.  On rebuttal, Public Service extended the range to 11 to 12 percent, citing worsening market conditions.  Within this range, Public Service is requesting the Commission approve an 11.00 percent rate of return on common equity.

35. Staff, in its answer testimony, also recommended that a reasonable range for Public Service’s ROE is between 10.00 percent and 11.25 percent.  Based on its analysis Staff recommended an ROE of 10.37 percent.

36. In its surrebuttal testimony, Staff updated its cost of capital studies to reflect changes which have occurred since the filing of its answer testimony.  In its surrebuttal testimony, Staff recommended an ROE of 10.71 percent.

37. In its answer testimony, RUC recommended that a reasonable range for Public Service’s rate of ROE is between 8.30 percent and 10.00 percent.  Therefore, based on its analysis, RUC is recommending an ROE of 9.5 percent. 

38. In its answer testimony, the OCC recommended that a reasonable range for Public Service’s ROE is between 7.00 percent and 10.00 percent.  Based upon analysis, the OCC recommended an ROE of 9.75 percent. 

39. In its surrebuttal testimony, the OCC updated its cost of capital studies to reflect market changes that occurred since the filing of its answer testimony.  The results of the OCC’s updated studies indicate that now a reasonable range for Public Service’s ROE is between 6.9 percent and 10.5 percent.  Based upon its revised analysis, the OCC now recommends an ROE of 10.00 percent.

D. Cost of Debt

1. The Parties’ Initial Positions

40. In its direct testimony, Public Service represented that as of the test year 2009, the Company projects that its embedded cost of long-term debt will be 6.36 percent. 

41. In its answer testimony, the OCC took issue with the Company’s calculation of its embedded cost of long-term debt.  The OCC argued that the long-term debt cost rates should be calculated based on the average as of the end of the HTY for Public Service and Xcel Energy, Inc. (Xcel).  The OCC contended that the cost of long-term debt is 6.4 percent.

42. In its answer testimony, Staff also disputed the reasonableness of the Company’s proposed embedded cost of long term debt of 6.36 percent.  Specifically, Staff took issue with the Company's failure to refinance its ten-year $600 million first collateral trust bonds issued in 2002, which carries an interest rate of 7.875 percent.  Staff argued that the Company had to pay a higher interest rate on this bond issuance because of the credit market’s concern that the bankruptcy of NRG Energy, Inc., would impact the credit profile of the regulated subsidiaries of Xcel, including Public Service.  Therefore, Staff recommended that the Commission substitute a 6.25 percent interest rate for the 7.875 percent interest rate.  The effect of Staff’s adjustment will decrease Public Service’s cost of debt from 6.36 percent to 5.99 percent. 

43. In rebuttal testimony, Public Service explained why it disagreed with Staff’s recommendation to disallow a portion of the debt costs.  In support of its position, the Company pointed to Decision No. C04-1556, in which the Commission approved a settlement agreement among Staff, the OCC, and Public Service resolving all issues that were raised as part of the Company’s 2002 Earnings Test proceeding, including the ratemaking treatment of the Company’s bond issuance in question.  The Company further argued that this bond has a make-whole provision.  Based on the provision, Public Service would be required to pay bond holders additional dollars for paying off the bond before maturity.

44. In its rebuttal testimony, the Company also addressed Staff’s recommendation that Public Service should considering issuing shorter-term debt.  As represented by Public Service, it has had discussions with fixed income investors since the Company filed its direct testimony and the Company expected to utilize ten-year issuances which should result in lower debt and a lower weighted average cost of capital.  According to Public Service, its revised embedded cost of debt at December 31, 2009 is 6.24 percent.  Based on this revision of the embedded cost of debt to 6.24 percent, Staff represented that it is now in agreement with the Company’s proposed cost of long-term debt.

E. Capital Structure 

1. The Parties’ Initial Positions

45. Public Service proposed the following pro forma regulated capital structure for forecasted test year 2009 in this proceeding:

	    Capitalization
    Component
	Including Pro Forma Adjustments
	% of Capital

	Long-term Debt
	$2,630,173,076
	41.92%

	Common Equity
	$3,643,828,959
	      58.08%

	Total
	$6,274,002,035
	100.00%


46. In its answer testimony, Staff supported Public Service’s proposed capital structure, while the OCC opposed the Company’s proposed capital structure.  The OCC argued that Public Service’s proposed capital structure ratios are not reflective of the capital structures of electric utility companies.  The OCC further argued that the average common equity ratio for OCC’s Electric Proxy Group in 2008 is 45.7 percent.  Therefore, the OCC contended that these figures demonstrate that the proposed capital structure for Public Service is significantly out of line with the capital structure of electric utility companies.

47. The OCC also advocated using the average capital structure ratios as of the end of the HTY for Public Service and for its parent, Xcel, in developing the cost of capital for Public Service.  The OCC argued that this capital structure more accurately reflects the capitalizations of electric utilities and includes the capitalization that Public Service ultimately relies upon to raise capital.  The OCC’s recommended capital structure consisted of 45.73 percent long-term debt, 0.39 percent preferred stock, and 53.88 percent common equity.

48. In its rebuttal testimony, Public Service takes issue with the OCC’s proposal to depart from the Commission’s long-standing practice of basing rates upon the Company’s actual capital structure.  As argued by Public Service, such shifts in regulatory practice could result in some retrenchment in the hard-fought gains in financial integrity Public Service has been able to achieve in the investment community.

49. Public Service also took issue in its rebuttal testimony with the OCC’s suggestion that the Company’s equity ratio be decreased to approximately 54 percent to more accurately reflect the capitalizations of electric utilities.  Public Service argued that it carries a relatively high level of imputed debt related to purchase power agreements, which puts pressure on its credit metrics.

50. In its surrebuttal testimony, the OCC pointed to the fact that the Company’s proposed capital structure includes significantly more common equity than the average capital structure ratios for electric utilities as well as for Public Service’s proxy group of electric and gas companies.  In addition, the OCC argued that Public Service failed to adequately defend its position regarding the inclusion of an imputed debt factor into the capital structure.

F. Weighted Average Cost of Capital

1. The Parties’ Initial Positions

51. In its direct testimony, Public Service recommended a weighted average cost of capital of 9.06 percent.  The Company, in its rebuttal testimony, revised downward the cost of long-term debt.  In turn, Public Service’s request for a weighted average cost of capital decreased to 9.01 percent.
52. In its answer testimony, the OCC recommended a weighted average cost of capital of 8.20 percent.  However, in its surrebuttal testimony, the OCC recommended a weighted average cost of capital of 8.33 percent based on updates they made to its cost of capital study.
53. Staff, in its answer testimony, recommended a weighted average cost of capital of 8.53 percent.  Like the OCC, Staff in its surrebuttal testimony changed its recommendation for the weighted average cost of capital based on changes they made to its cost of capital study.  Staff recommended a weighted average cost of capital of 8.84 percent.
G. EOC Issues
54. EOC took issue with Public Service’s plan to end its contribution of residential late payment fees to EOC.  This contribution plan was put into place in Docket No. 06S-234EG and this provision became effective on January 1, 2007.  Since the plan was put into place, Public Service has remitted $12 million to EOC.

55. In discovery, Public Service admitted it was planning on discontinuing this payment to EOC as the agreement to do so was scheduled to end when new rates would go into effect based upon the resolution of this rate case.

56. EOC explained that it was opposed to late payment fees in Docket No. 06S-234EG as late payment fees impact low income customers disproportionately and it asserts that these fees do not improve customer bill-paying behavior and do not improve Public Service’s bad debt profiles or cash working capital.  EOC estimated Public Service’s proposal will result in a $7 million reduction in assistance payments by EOC.

57. On rebuttal, Public Service explained that it was preparing to initiate a pilot low-income assistance program as part of its next rate case.  That pilot was intended to be similar to the pilot program established for low-income gas customers in Docket No. 08S-146G.  Public Service therefore was proposing to withdraw its contribution to EOC.

58. In its surrebuttal testimony, EOC contended Public Service is merely proposing a pilot program.  It asserts that this pilot program is likely to be small if it is mirrored on the gas low-income program and the net impact on assistance to low-income customers is likely to be negative under the Public Service proposal.

H. Ms. Glustrom Issues

59. Ms. Glustrom raised issues with respect to legal expenses, customer notification of the rate case, Smart Grid expenses, and corporate overhead expenses.  She argues that Public Service is excessive with legal expenses to pursue rate cases and suggests that Public Service could have minimized customer notification expense by using a bill insert rather than a separate mailing.

60. Ms. Glustrom also raised concerns regarding the handling of the Comanche 3 project in this rate case.  She criticizes Public Service for including the costs of Comanche 3 in rates in advance of its in-service date.  In addition, she argues that there is no provision in various parties’ cases to deal with the proposed rates if Comanche 3’s in-service date is delayed beyond the underlying assumption built into the rates.

III. Settlement Argeement

A. Settlement Agreement Summary

61. On April 22, 2009, a Settlement Agreement was filed by Public Service, Staff, OCC, CEC, Wal-Mart, and RMSM (collectively, along with EOC, the Settling Parties).  EOC is also a signatory to the agreement but only to the resolution of the Settlement Agreement issue addressed in Paragraph 2.J and EOC has no objection to any other aspect of the Settlement Agreement.  RUC, Ms. Glustrom, and Ms. LaPlaca are opposed to the settlement and we will discuss their cases below.  All other intervenors are either silent or do not oppose the Settlement.

62. The Settlement Agreement proposes a GRSA of 25.41 percent, replacing the current 12.70 percent GRSA.  This represents a $112.2 million increase over the test year base rate revenues.  The rates reflecting this increase are proposed to go into effect on July 1, 2009.  Public Service will file amended advice letters implementing the GRSA contained in the Settlement Agreement upon an initial Commission decision.

63. According to the Settlement Agreement, the following are the estimated monthly customer bill impacts:

	Customer Class
	Monthly Increase ($)
	Monthly Increase (%)

	Residential
	         $2.94
	5.23%

	Commercial
	         $4.42
	4.92%

	Secondary General
	       $76.30
	4.06%

	Primary General
	     $865.86
	3.40%

	Transmission General
	$11,132.86
	2.52%


B. Regulatory Principles in the Settlement

64. The Settlement Agreement indicates that the parties have only agreed to the amount of the revenue increase.  The parties state that they have not agreed to settle the disputed rate case principles in this docket and they have not resolved disputes regarding specific line item adjustments at issue in this docket.  The Settling Parties state that rate case principles remain the same as they were before the filing of the Advice Letter.  The settling parties have carved out ten rate case principles that are required to be settled for reporting and accounting purposes.  They are incorporated into the overall Settlement rate increase of $112.2 million.

1. Comanche 3 and Fort St. Vrain Units 5 and 6

65. In the Settlement Agreement the parties have agreed to an assumption that Comanche 3 goes into service on November 1, 2009 and Fort St. Vrain Units 5 and 6 go into service on May 1, 2009.  Therefore, 2/13ths of Comanche 3’s plant in service balance and 8/13ths of the Fort St. Vrain turbines’ plant in service balance are reflected in the rates within the Settlement Agreement. 

2. Comanche 3 Construction Work in Progress (CWIP) and the Allowance for Funds Used During construction (AFUDC)

66. The Settlement Agreement assumes that the incremental CWIP associated with Comanche 3 since January 1, 2007 shall be removed from the rate base.  Public Service will continue to accrue AFUDC on the investment until it is determined to be in-service for accounting purposes.  The settling parties note that they recognize that the additional AFUDC accrued by Public Service will increase the overall capital costs of Comanche 3 and that Public Service may seek to recover such costs in its next Phase I rate case.

3. Authorized Return on Equity, Capital Structure, and Weighted Average Cost of Capital

67. For purposes of the Settlement Agreement, the Settling Parties have not agreed to an authorized ROE or to Public Service’s proposed capital structure for purposes of this settlement.  The Settling Parties reserve their rights to advocate for whatever ROE and capital structure each deems to be reasonable and appropriate in the Company’s next Phase I rate case proceeding.

68. For purposes of all regulatory or other filings following the approval of this Settlement Agreement through the later of December 31, 2009 or the date on which new rates take effect as a result of the Company’s next Phase I rate case (in which the Company is required to calculate a return on investment based on its weighted average cost of capital), the Settling Parties agree that the Company shall use the last authorized ROE of 10.5 percent and its actual cost debt and capital structure.

4. Depreciation Rates

69. The parties agree that the depreciation rates proposed by Public Service in its case will be used for the new combustion turbines at Fort St. Vrain and for Comanche 3.

5. Fort St. Vrain Capital Costs

70. The Settlement states that the rate base for the Fort St. Vrain turbines includes the $2 million reservation fee paid by Public Service to Siemens.  The reservation fee was discussed in Decision No. C08-0369.

6. Amortization of Certain Expenses

71. The Settling Parties agree that, beginning on July 1, 2009 and continuing until such time as new rates from the next Public Service rate case take effect, Public Service can recognize a monthly amortization of $39,379 for rate case expense.  The Settling Parties reserve the right to advocate treatment options for the unamortized balance of $1,181,268 in the next Phase I rate case.

7. Transmission Cost Adjustment (TCA)

72. The Settling Parties agree that the $112.2 million revenue increase includes amounts that are currently recovered through the TCA.  In order to reduce the ongoing TCA to reflect that inclusion, the revised TCA shall be designed to recover $1,500,248 on an annual basis beginning with the TCA rider effective July 1, 2009.

8. Effect of the Settlement on Public Service’s Next Rate Case

73. The Settlement allows for Public Service to file Supplemental Direct testimony in Docket No. 09AL-299E to explain the impact of this Settlement on its rate case in that docket.  Public Service will file supplemental testimony within 15 days from the date of the Commission’s final order on the Settlement Agreement.

9. Historic Test Year Information (HTY)
74. Public Service agrees to provide, in response to audit or discovery questions in Docket No. 09AL-299E by Staff or any intervenor, a HTY ending December 31, 2008.

10. Residential Late Payment Revenues

75. Public Service agrees that it will continue to contribute late payment revenues to EOC through the later of December 31, 2009 or the date on which new rates take effect in Docket No. 09AL-299E.  Both Public Service and EOC reserve the right to assert their advocacy on the use of residential late payment revenues and their contribution to EOC in Docket No. 09AL-299E.

C. Opposition to the Settlement

1. RUC

76. RUC, in its Statement of Position, believes that the evidence clearly shows that the Commission should not accept what it characterizes as a “black box” settlement agreement submitted by the Settling Parties.  It asserts that the Settlement Agreement effectively allows Public Service to earn a 10.5 percent ROE at a time when the current financial crisis has diminished investor expectations of Public Service’s growth and of appropriate levels of return.  RUC argues that instead the Commission should adjust the Company’s revenue requirement downward to reflect the economic realities of the current financial markets.   In order to achieve a fair return for the Company’s investors, ROE should be reduced to reflect decreased returns on equity that companies in similar industries can now expect to earn, after the credit bubble has burst, according to RUC.

77. RUC also takes issue with the qualifications of Public Service’s financial witness, Paul Moul.  RUC asserts that he has not described either the education or experience to testify about investor expectations and their impact on ROE.  

78. RUC criticizes the manner in which Public Service has developed its proposed ROE.  As asserted by RUC, witness Moul has not demonstrated an understanding of investor decision making in times of financial crisis and Mr. Moul has selectively chosen or emphasized models and data which upwardly bias his calculations of ROE.   RUC criticizes the manner in which Mr. Moul uses the Discounted Cash Flow model, the Risk Premium model, the Capital Asset Pricing model, and the method of Comparable Earnings, asserting that he selects data and inputs that upwardly bias Public Service’s proposed ROE.

2. Ms. Glustrom

79. In her Statement of Position, Ms. Glustrom asks that the Commission reject the proposed Settlement Agreement, to address the issues related to the requested rate increase raised in her Statement of Position and to review the Interim Orders of the ALJ that she discusses in her Statement of Position.  

80. Ms. Glustrom recommends that the Commission reject the use of a FTY, preclude including Comanche 3 in rates until it is “used and useful,” not allow cost recovery for Smart Grid City until a CPCN is issued, not approve a 60-year depreciation life for Comanche 3, and not allow excessive costs for rate case expense, among others.

IV. Commission Findings

81. We generally find that the terms and conditions of the Settlement are acceptable subject to changes we require below.  We find that the Settlement will result in rates that are just and reasonable.  The agreed-to GRSA in this case falls within the range of recommended increases proposed by the parties that filed testimony in this case and reflects a meaningful reduction in the proposed rates compared with Public Service’s initial case.  We find nothing so problematic or material as to require us to alter the settlement amount that is representative of supporting parties’ recognition of practical externalities to this case.  

82. In the instant proceeding, the settling Parties have agreed upon a revenue requirement increase figure and a handful of issues required for reporting and administrative purposes, but that is all.  Issues such as ROE, cost of debt, and the use of a FTY are still unsettled.  

The Settling Parties noted that Public Service intends to file a subsequent combined Phase I and Phase II rate case on or about May 1, 2009,
 and therefore the rates that are approved in this proceeding will be in effect for only about six months, until approximately January 1, 2010. We view this fact as partially mitigating our concerns regarding the sparse list of agreed-to issues in this settlement.  Notably, it would be extremely difficult to isolate and 

83. analyze the impact of decided principles in this proceeding because resulting rates will be in effect for such a short period of time.

84. The terms of the Settlement Agreement do not establish a ROE as part of the settlement of this case.  The Settling Parties did agree for the purpose of regulatory and reporting requirements to use the last authorized ROE of 10.5 percent and the Company’s actual cost of debt and capital structure.  We find maintaining the current authorized ROE of 10.5 percent for regulatory reporting purposes does fall with in a zone of reasonableness since the 10.5 percent still falls within the ROE of 8.3 percent to 12 percent as established by the cost of capital witnesses.  

85. Although RUC opposes the Settlement Agreement, we find that it has not made convincing arguments why the Settlement Agreement should not be approved.  RUC’s case is a single issue, arguing for a range of ROE between 8.3 percent and 10.0 percent, with a recommended value of 9.5 percent.  Since RUC took no position on the cost of capital, it is impossible to know what return on rate base RUC would have recommended.  However, the implicit return on rate base in the Settlement is 7.61 percent, which is below the level recommended by any party.

86. With respect to the issues raised by Ms. Glustrom in this case, we also find that the reduction of the rate increase sought contained in the Settlement swamps the possible reductions proposed in her case.  She questions legal expenses, the expense of customer notification of the rate case, Smart Grid expenses, and corporate overhead expenses.  Although Ms. Glustrom does not quantify for every category how much of  these expenses are inappropriate, we are convinced that the overall reduction in the rate increase brought about by the Settlement Agreement is greater than various assumptions of what level of reductions Ms. Glustrom is seeking.

87. Ms. Glustrom mistakenly asserts that since the settlement revenue increase is greater than the HTY revenue deficiency in Public Service’s direct case, we are therefore using a FTY.  That is not the case.  Public Service, or any other party for that matter, could have proposed to use the HTY, with pro forma adjustments and changes in assumptions that resulted in a revenue requirement increase similar to the settlement amount.

88. After reviewing the ten administrative and reporting principles enumerated above, we find that they are reasonable and we approve them subject to the following discussion.

89. After reviewing the testimony and transcripts in this case, we wish to comment on the inclusion of 2/13ths of Comanche 3 as plant-in-service in the development of the rates we are approving.  With respect to any type of pro forma adjustment for known and measurable changes, or when using a FTY, there are always the possibilities that circumstances can change and these assumed future activities with rate impacts may be delayed or accelerated.  If this occurs, the rate/cost relationship is altered from what was judged appropriate when the rates were set.

90. It appears that there was a multi-month slippage in the construction timetable for Comanche 3 after Public Service filed its direct case.  While the construction that started four years ago is nearly on schedule, we realize there is no automatic adjustment mechanism in this Settlement Agreement that would trigger adjustments to the rates if the in-service date for Comanche 3 differs from the assumed date in the Settlement.  At the present time we are not concerned about the lack of an automatic adjustment or commitment to revisit this issue if necessary.  If the in-service date is significantly different than planned, the Commission would investigate the appropriate action at that time.  Such action could include revisiting the issue in Docket No. 09AL-299E or in another type of proceeding.

91. It is also noteworthy that Ms. Glustrom attempted to create uncertainty regarding the in-service date based upon threatened litigation and an inquiry from the Colorado Department of Public Health and Environment (CDPHE) regarding the air permit for Comanche 3.  See Hearing Exhibits 54 and 56.  Such matters were addressed by Public Service witness Mr. Magno.  See generally, Transcript of April 28, 2009 at 125.  Public Service has a current valid air permit for Comanche 3 and continues to work with CDPHE.  It is important to understand that permits change over time to address regulatory changes.  Mr. Magno described air emissions permits as living documents.    We find that the CDPHE inquiry does not raise an uncertainty regarding the in-service date of Comanche 3 at this time.  

92. We modify the proposed Settlement with respect to the requirement that Public Service make available to parties in Docket No. 09AL-299E the 2008 HTY data via audit or discovery requests.  Given the Commission rules, Commissioners and advisors would not have access to such data unless it is entered into the record during the course of the case.  So that the Commissioners and advisors have access to this data early in that case, we order Public Service to file that data as part of a supplemental direct testimony filing.  In addition, we direct Public Service to file a HTY for the period July 1, 2008 through June 30, 2009.  Such a period will allow us to examine how the FTY proposed in this docket tracked actuals for the first part of 2009.  Public Service shall also file an explanation of any regulatory principles underlying both HTYs so that comparisons can be made to the 2010 FTY filed in Docket No. 09AL-299E.

93. We find that the written Settlement Agreement does not sufficiently clarify the regulatory principles regarding the treatment of CWIP, AFUDC, and Comanche 3.  We direct Public Service to reduce these regulatory principles in writing and to provide this filing to the Commission.

94. To the extent that Parties made arguments that are not addressed in this Decision, the Commission considered those arguments and did not find them persuasive.  

V. ORDER

A. The Commission Orders That:

1. The Joint Motion to Approve the Stipulation filed on April 22, 2009 is granted in part, as detailed above.

2. The Stipulation and Settlement Agreement in Resolution of Proceeding (Settlement Agreement), filed April 22, 2009, a copy of which is attached as Appendix A, is approved as modified by this Decision.

3. Public Service Company of Colorado (Public Service) shall file historic test year data (for a test year ending December 31, 2008) as part of a supplemental direct testimony filing in Docket No. 09AL-299E, consistent with the discussion above and no later than 15 days after the Mailed Date of this Order.  Public Service shall also file historic test year data for July 2008 through June 2009 as soon as the data becomes available, but no later than July 31, 2009, consistent with the discussion above.

4. Public Service shall file a more detailed discussion of the Comanche 3 Construction Work in Progress and the Allowance for Funds Used During Construction issues relating to Comanche 3 no later than 15 days after the Mailed Date of this Order. 

5. To the extent not inconsistent with this Decision, the Settlement Agreement is incorporated by reference and made an order of the Commission as if fully set forth herein. All parties shall comply with all terms of the Settlement Agreement, except as modified or superseded by this Decision. 

6. Public Service’s Advice Letter No. 1522-Electric is permanently suspended.

7. Public Service shall file, on not less than one day’s notice to the Commission, tariffs consistent with this Order.  Such tariffs shall be filed to become effective on July 1, 2009.

8. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day after the effective date of this Order.

9. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
May 27, 2009.
	(S E A L)
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� Subsequent to the filing of the Settlement, Public Service did file Advice Letter No. 1535-Electric which contains a Phase I and Phase II electric rate case.  That filing has been suspended and set for hearing in Docket No. 09AL-299E.


� This implied rate of return was calculated by adding the Settlement amount of $112.2 M to the net operating earnings in the “Public Service” column of the table contained in page 6 of the Settlement and dividing by the Net CPUC Jurisdictional Rate Base in the same “Public Service” column.
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