Before the Public Utilities Commission of the State of Colorado

Decision No. C09-0552
Docket Nos. 09A-178CP, 09A-189CP, & 09A-236CP-XFER

C09-0552Decision No. C09-0552
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

09A-178CPDOCKET NO. 09A-178CP
IN THE MATTER OF THE APPLICATION OF GREGG ROUNDS AND THOMAS CASEY, DOING BUSINESS AS ESTES VALLEY TRANSPORT, FOR A CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY TO OPERATE AS A COMMON CARRIER BY MOTOR VEHICLE FOR HIRE.  

DOCKET NO. 09A-189CP

IN THE MATTER OF THE APPLICATION OF JOSEPH CURTIN AND JOHN MCQUINN, doing business as ESTES MOUNTAIN SHUTTLE, for A certificate of public convenience and necessity TO OPERATE AS A COMMON CARRIER BY MOTOR VEHICLE FOR HIRE.  

DOCKET NO. 09A-236CP-TRANSFER

IN THE MATTER OF THE APPLICATIONS OF ESTES PARK EXPRESS, LTD, DOING BUSINESS AS ESTES PARK SHUTTLE & MOUNTAIN TOURS &/OR STANLEY BROTHERS TAXI COMPANY &/OR ROCKY MOUNTAIN SHUTTLE COMPANY &/OR GREELEY AIRPORT SHUTTLE, TRANSFEROR AND LESSOR, AND GREGG ROUNDS AND THOMAS CASEY, doing business as ESTES VALLEY TRANSPORT, TRANSFEREE AND LESSEE, for APPROVAL OF THE TRANSFER OF certificate of public convenience and necessity No. 54696 AND THE LEASE OF certificate of public convenience and necessity No. 52483.  

ORDER ON REQUEST OF ESTES PARK EXPRESS
NOT TO CONSOLIDATE DOCKET NO. 09A‑236CP-TRANSFER AND ON REQUEST OF ESTES MOUNTAIN SHUTTLE TO CONSOLIDATE DOCKETS
Mailed Date:  May 26, 2009
Adopted Date:  May 20, 2009

I. BY THE COMMISSION
A. Statement

1. On May 18, 2009, the Commission issued Decision No. C09-0530.  Decision No. C09-0530 consolidated Docket Nos. 09A-178CP, 09A-189CP, and 09A‑236CP-Transfer and referred the matter to an administrative law judge.  Following the referral to an administrative law judge, two letters have been filed in relation to the merits of Decision No. C09-0530.  It is proper for the Commission to rule on these letters; in so doing, we will also clarify our directions to the administrative law judge. 

2. On May 18, 2009, Estes Park Express, Ltd., doing business as Estes Park Shuttle & Mountain Tours &/or Stanley Brothers Taxi Company &/or Rocky Mountain Shuttle Company &/or Greeley Airport Shuttle (Estes Park Express) filed a letter in the consolidated proceeding.  By its letter, Estes Park Express seeks an order from the Commission that undoes the consolidation of Docket No. 09A-236CP-Transfer with the other two cases.  We construe this letter as a request to reconsider that portion of Decision No. C09-0530 that addresses the consolidation issue 

3. On May 19, 2009, Joseph Curtin and John McQuinn, doing business as Estes Mountain Shuttle (Estes Mountain Shuttle), filed a letter in the consolidated proceeding.  By its letter, Estes Mountain Shuttle states its request that the Commission consolidate Docket Nos. 09A-178CP, 09A-189CP, and 09A-236CP-Transfer.

4. We will deny both requests and clarify the scope of our referral of this matter to an administrative law judge.

B. Findings and Conclusions

5. By its May 18, 2009 letter, Estes Park Express requests that Docket No. 09A-236CP-Transfer not be consolidated with Docket Nos. 09A-178CP and 09A-189CP.  Estes Park Express makes its request “because the burden of proof is so different and because there is no need for public witness testimony in the transfer application, which can be heard, if it remains opposed, in much less time than the other two cases.”  Estes Park Express also relies on its limited financial resources as a basis for its request.

6. We will deny the request of Estes Park Express that we remove Docket No. 09A‑236CP-Transfer from this consolidated proceeding.  While Estes Park Express raises a valid point regarding the different burdens of proof applicable to transfer versus certificate of public convenience and necessity proceedings, the Commission has ordered consolidation pursuant to its policy prerogative as set forth at 4 Code of Colorado Regulations (CCR) 723-1-1402.  The reference in Decision No. C09-0530 to Ashbacker Radio Corp. v. Federal Communications Comm’n, 326 U.S. 327 (1945), was merely illustrative of a policy rationale expressed by the Commission.  Nothing in Estes Park Express’ request, or in the pleadings filed to date, persuades us that consolidation is in error.

7. By its May 19, 2009 letter, Estes Mountain Shuttle requests that the Commission consolidate Docket Nos. 09A-178CP, 09A-189CP, and 09A-236CP-Transfer.  Since Decision No. C09-0530 already consolidates these three cases, the relief sought has already been awarded and we will, therefore, deny Estes Mountain Shuttle’s request as moot.

8. Finally, we clarify that our decision to consolidate Docket Nos. 09A-178CP, 09A‑189CP, and 09A-236CP-Transfer was made pursuant to the discretion afforded to us by 4 CCR 723-1-1402.  Based on the information set forth in the various pleadings and interventions filed to date (all as summarized in Decision No. C09-0530), it is our opinion that consolidation is appropriate.  However, the administrative law judge may revisit our decision to consolidate these three matters after reviewing the case files and considering further argument and/or subsequently filed information.

II. ORDER  
A. It Is Ordered That:  
1. Docket No. 09A-236CP-Transfer remains consolidated with Docket No. 09A-178CP and Docket No. 09A-189CP.  The request of Estes Park Express, Ltd., doing business as Estes Park Shuttle & Mountain Tours &/or Stanley Brothers Taxi Company &/or Rocky Mountain Shuttle Company &/or Greeley Airport Shuttle, filed on May 18, 2009, to undo part of the consolidation is denied.

2. The request of Joseph Curtin and John McQuinn, doing business as Estes Mountain Shuttle, that we consolidate Docket Nos. 09A-178CP, 09A-189CP, and 09A‑236CP‑Transfer is denied as moot.

3. The administrative law judge has the discretion to revisit our determination to consolidate Docket Nos. 09A-178CP, 09A-189CP, and 09A-236CP-Transfer consistent with the terms of this Order.

4. Except to the extent clarified by this Order, Decision No. C09-0530 remains in full force and effect.

5. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS' DELIBERATIONS MEETING
May 20, 2009.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


RONALD J. BINZ
________________________________


JAMES K. TARPEY
________________________________

Commissioners

COMMISSIONER MATT BAKER ABSENT.
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