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IN THE MATTER OF advice letter no. 1535 by public service company of colorado to revise its colorado puc no. 7 electric tariff to reflect revised rates and rate schedules to be effective on june 5, 2009.
ORDER:  (1) GRANTING MOTION for extraordinary protection AND
WAIVING RESPONSE TIME; (2) ENABLING CERTAIN ENTITIES TO ACCESS EXTRAORDINARILY CONFIDENTIAL INFORMATION; and (3) ESTABLISHING RESPONSE TIME TO THE MOTION
Mailed Date:  May 19, 2009
Adopted Date:  May 13, 2009

I. BY THE COMMISSION

A.
Statement

1. This matter comes before the Commission for consideration of a Motion for an Order Granting Extraordinary Protection (Motion) filed by Public Service Company of Colorado (Public Service or Company) on May 1, 2009.  Public Service seeks extraordinary protection for four exhibits attached to the Direct Testimony of Mr. Steven K. Hjermstad.  These four exhibits are: Exhibit Nos. SH-2 (Comanche 3-Summary Cost Estimates); SH-3 (Comanche 3-Estimate May 2006); SH-4 (Comanche 3-Adjustment Factors); and SH-5 (Comanche 3-Contract Summary).  Public Service also requests a waiver of response time to the Motion.  

2. Now, being fully advised in the matter and consistent with the discussion below, we grant the Motion and waive response time; enable immediate access to the extraordinarily confidential exhibits by the Commissioners, Administrative Law Judges (ALJs), Commission Staff (trial and advisory), the Colorado Office of Consumer Counsel (OCC), and their respective attorneys; and establish response time for any potential intervenors.   


B.
Discussion

3. Consistent with Rule 1100(a)(III) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1, Public Service attaches to the Motion an affidavit containing the names of all persons with access to the information alleged to be extraordinarily confidential and the estimated period of time for which the information must remain undisclosed, as well as a specific form of nondisclosure agreement.

4. Contemporaneous with the Motion, Public Service filed Advice Letter No. 1535-Electric and its direct testimony.  The exhibits that are the subject of the Motion are contained in this direct testimony.

5. In its Motion and accompanying affidavit, Public Service states that the purpose of Mr. Hjermstad’s testimony is to provide an overview of the current status of the Comanche Unit 3 power plant project (Comanche 3), which is presently under construction.  Public Service states that Mr. Hjermstad is providing highly confidential information regarding detailed cost estimates and budgeted costs for completion of construction of Comanche 3.  Public Service claims that the Company and its customers could suffer significant harm if the information contained in the four exhibits were leaked out to its contractors who are in the process of completing construction of the project.  Public Service does not want its contractors to know how their bids compare with budgeted estimates because this may eliminate any savings created by the bid process.  

6. Public Service requests that the information contained in the four exhibits remain undisclosed through the end of the Comanche 3 project, including completion of final contract close-outs.  Public Service represents that overall construction of the Comanche 3 project is approximately 91 percent complete and that it expects to place the project in service by late October 2009.  However, the Company cannot yet predict when contract close-outs will occur.

7. Public Service argues that its Motion strikes the appropriate balance of providing regulatory oversight, while at that same time affording maximum protection to extraordinarily confidential information.  Public Service therefore requests that the information contained in the four exhibits should be available only to the Commissioners, ALJs, Commission Staff (trial and advisory), the OCC, and their respective attorneys.  Public Service is willing to provide copies of this information to individuals in these groups.  


C.
Findings

8. We agree with Public Service that it is necessary to protect the bid process related to contracting and completing construction of the Comanche 3 project.  We find that the information for which Public Service seeks extraordinary protection is essential to that process.
9. We agree with Public Service and find that it is appropriate to enable immediate access to the four exhibits by the Commissioners, ALJs, Commission Staff (trial and advisory), the OCC, and their respective attorneys.  In some cases, this access may require the execution of a Nondisclosure Agreement Pertaining to Highly Confidential Information.  Therefore, to the extent necessary, we will waive response time to the Motion.

10. However, we will provide any potential intervenors, other than Commission Staff and the OCC, an opportunity to respond to this Motion.  Responses to the Motion shall be due on or before June 12, 2009, at the same time that petitions to intervene are due in this matter.

11. If responses to the Motion are received we will likely consider them during the pre-hearing conference.  

12. We find that Public Service’s request that the information remain undisclosed through the completion of construction of the Comanche 3 project, including completion of final contract close-outs, is reasonable and we will adopt it.  

13. Finally, we find it necessary to modify the terms of Public Service’s proposed non-disclosure agreement to include additional references to this Order.  The non-disclosure agreement, as modified, will be attached to this Order.

II. ORDER

A. The Commission Orders That:

1. To the extent necessary, response time to the Motion for Extraordinary Protection filed by Public Service Company of Colorado (Public Service) on May 1, 2009, is waived.

2. Exhibit Nos. SH-2 (Comanche 3-Summary Cost Estimates); SH-3 (Comanche 3-Estimate May 2006); SH-4 (Comanche 3-Adjustment Factors); and SH-5 (Comanche 3-Contract Summary) to Mr. Steven K. Hjermstad’s Direct Testimony shall be treated as extraordinarily confidential and are granted the extraordinary protections sought by Public Service in the absence of further order of the Commission.

3. The Commissioners, Administrative Law Judges, Commission Staff (trial and advisory), the Colorado Office of Consumer Counsel (OCC), and their respective attorneys are granted access to the four exhibits subject to the conditions set forth below.

4. To have access to the types of documents and information protected by this Order, employees of the OCC must have signed, served, and filed with the Commission the Nondisclosure Agreement Relating to Highly Confidential Information that is attached to this Order as Appendix A.

5. To have access to the types of documents and information protected by this Order, attorneys employed by the Colorado Office of the Attorney General must represent the Commission, Commission Staff, or the OCC in this proceeding and must have signed, served, and filed with the Commission the Nondisclosure Agreement Relating to Highly Confidential Information that is attached to this Order as Appendix A.

6. To have access to the types of documents and information protected by this Order, members of the Commission Staff must have signed and have on file with the Commission a current annual nondisclosure agreement in accordance with Rule 1100(g) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1.

7. All persons who have access to the types of documents and information protected by this Order shall maintain and shall treat the documents and information in accordance with the extraordinary protections specified in this Order.

8. Responses by any potential intervenors in this matter (other than Commission Staff and the OCC) to the Motion for Extraordinary Protection are due on June 12, 2009.

9. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
May 13, 2009.
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