Before the Public Utilities Commission of the State of Colorado

Decision No. C09-0530
Docket NoS. 09A-178CP, 09A-189CP, & 09A-236CP-XFER

C09-0530Decision No. C09-0530
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

09A-178CPDOCKET NO. 09A-178CP
IN THE MATTER OF THE APPLICATION OF GREGG ROUNDS AND THOMAS CASEY, DOING BUSINESS AS ESTES VALLEY TRANSPORT, FOR A CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY TO OPERATE AS A COMMON CARRIER BY MOTOR VEHICLE FOR HIRE.  

DOCKET NO. 09A-189CP

IN THE MATTER OF THE APPLICATION OF JOSEPH CURTIN AND JOHN MCQUINN, doing business as ESTES MOUNTAIN SHUTTLE, for A certificate of public convenience and necessity TO OPERATE AS A COMMON CARRIER BY MOTOR VEHICLE FOR HIRE.  

DOCKET NO. 09A-236CP-TRANSFER

IN THE MATTER OF THE APPLICATIONS OF ESTES PARK EXPRESS, LTD, DOING BUSINESS AS ESTES PARK SHUTTLE & MOUNTAIN TOURS &/OR STANLEY BROTHERS TAXI COMPANY &/OR ROCKY MOUNTAIN SHUTTLE COMPANY &/OR GREELEY AIRPORT SHUTTLE, TRANSFEROR AND LESSOR, AND GREGG ROUNDS AND THOMAS CASEY, doing business as ESTES VALLEY TRANSPORT, TRANSFEREE AND LESSEE, for APPROVAL OF THE TRANSFER OF certificate of public convenience and necessity No. 54696 AND THE LEASE OF certificate of public convenience and necessity No. 52483.  

ORDER CONSOLIDATING DOCKETS, designating primarydocket, notifying parties
that applications have been deemed complete, AND REFERRING MATTER
TO AN ADMINISTRATIVE LAW JUDGE
Mailed Date:  May 18, 2009
Adopted Date:  April 9, 2009
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I. BY THE COMMISSION
A. Background Regarding the Estes Valley Transport Application

1. On March 10, 2009, Gregg Rounds and Thomas Casey, doing business as Estes Valley Transport (Estes Valley Transport), filed its Application for a Certificate of Public Convenience and Necessity to Operate as a Common Carrier by Motor Vehicle for Hire (Estes Valley Transport Application).  This filing commenced Docket No. 09A-178CP (Estes Valley Transport Proceeding).

2. The Commission granted to Estes Valley Transport the temporary authority to provide scheduled service between the Estes Park, Colorado area and Denver International Airport.  See Decision No. C09-0395 (Adopted April 9, 2009; Effective April 15, 2009).  This temporary authority encompasses a portion of the permanent authority sought in the Estes Valley Transport Proceeding.  If activated in accordance with the terms of Decision No. C09-0395, the temporary authority will expire 180 days from April 15, 2009.

3. On March 16, 2009, the Commission issued a Notice of Applications Filed (Notice #1).  In Notice #1, the Commission gave public notice of the Estes Valley Transport Proceeding.  Notice #1 established a 30-day intervention period for the Estes Valley Transport Proceeding.

4. On March 24, 2009, Peak to Peak Taxi, LLC (Peak to Peak), noticed its intervention and opposition to the Estes Valley Transport Proceeding.

5. On March 30, 2009, Estes Park Express Ltd., doing business as Estes Park Shuttle & Mountain Tours &/or Stanley Brothers Taxi Company &/or Rocky Mountain Shuttle Company &/or Greeley Airport Shuttle (Estes Park Express) noticed its intervention and opposition to the Estes Valley Transport Proceeding.  Estes Park Express is represented by counsel in the Estes Valley Transport Proceeding.

6. With respect to the Estes Valley Transport Proceeding, the Commission will refer to an Administrative Law Judge all decisions concerning these interventions and the need of any party to obtain legal counsel.

7. On April 9, 2009, the Commission orally deemed the Estes Valley Transport Application to be complete within the meaning of § 40-6-109.5, C.R.S.  This Order provides formal notice that the Estes Valley Transport Application has been deemed complete within the meaning of § 40-6-109.5, C.R.S.

B. Background Regarding the Estes Mountain Shuttle Application

8. On March 13, 2009, Joseph Curtin and John McQuinn, doing business as Estes Mountain Shuttle (Estes Mountain Shuttle), filed its Application for a Certificate of Public Convenience and Necessity to Operate as a Common Carrier by Motor Vehicle for Hire (Estes Mountain Shuttle Application).  This filing commenced Docket No. 09A-189CP (Estes Mountain Shuttle Proceeding).  On March 16, 2009, Estes Mountain Shuttle supplemented the Estes Mountain Shuttle Application.  On April 6, 2009, a filing was made to amend the scope of the permanent authority application; however, it is unclear to the Commission the exact scope of the amended application.

9. The Commission granted to Estes Mountain Shuttle the temporary authority to provide scheduled service between the Estes Park, Colorado area and Denver International Airport.  See Decision No. C09-0396 (Adopted April 9, 2009; Effective April 15, 2009).  This temporary authority encompasses a portion of the permanent authority that appears to be sought in the Estes Mountain Shuttle Proceeding.  If activated in accordance with the terms of Decision No. C09-0396, the temporary authority will expire 180 days from April 15, 2009.

10. Notice #1, issued March 16, 2009, also set forth the Commission’s public notice of the Estes Mountain Shuttle Proceeding.  Notice #1 established a 30-day intervention period for the Estes Mountain Shuttle Proceeding.

11. On March 24, 2009, Peak to Peak noticed its intervention and opposition to the Estes Mountain Shuttle Proceeding.
  In addition, as noted above, a filing was made on April 6, 2009 to amend the scope of the Estes Mountain Shuttle Application.  Depending on the scope of the amended application (and if the Commission accepts the amendment following clarification regarding its scope), it is possible that Peak to Peak’s request to withdraw its intervention (not made by counsel) in the Estes Mountain Shuttle Proceeding will be ripe for an interim order to be issued by an Administrative Law Judge.

12. On March 30, 2009, Estes Park Express noticed its intervention and opposition to the Estes Mountain Shuttle Proceeding.  Estes Park Express is represented by counsel in the Estes Mountain Shuttle Proceeding.

13. With respect to the Estes Mountain Shuttle Proceeding, the Commission will refer to an Administrative Law Judge all decisions concerning these interventions and the need of any party to obtain legal counsel.

14. On April 9, 2009, the Commission orally deemed the Estes Mountain Shuttle Application to be complete within the meaning of § 40-6-109.5, C.R.S.  This Order provides formal notice that the Estes Mountain Shuttle Application has been deemed complete within the meaning of § 40-6-109.5, C.R.S.

C. Background Regarding the Transfer Application

15. On April 1, 2009, Estes Park Express and Estes Valley Transport filed their application for approval of the transfer of Certificate of Public Convenience and Necessity (CPCN) PUC No. 54696 and for approval of a six-month lease of CPCN PUC No. 52483 (Transfer Application).  This filing commenced Docket No. 09A-236CP-Transfer (Transfer Proceeding).

16. At a future weekly meeting, the Commission will deliberate on whether to grant Estes Valley Transport the temporary approval to assume operational control of CPCN PUC No. 54696 and CPCN PUC No. 52483 and whether to impose any conditions on a temporary approval to assume operational control.  If granted, any such temporary approval will likely encompass the permanent transfer approval sought in the Transfer Proceeding.

17. At its April 9, 2009 Deliberations’ Meeting, the Commission determined that Docket No. 09A-236CP-Transfer should be noticed for ten days.  This notice should issue on April 13, 2009 and expire on or about April 23, 2009.

18. With respect to the Transfer Proceeding, the Commission will refer to an Administrative Law Judge all decisions concerning any interventions and the need of any party to obtain legal counsel.

19. On April 9, 2009, the Commission orally deemed the Transfer Application to be complete within the meaning of § 40-6-109.5, C.R.S.  This Order provides formal notice that the Transfer Application has been deemed complete within the meaning of § 40-6-109.5, C.R.S.

D. Consolidation

20. Review of the Estes Valley Transport Application reveals that Estes Valley Transport seeks permanent authority to provide service as follows:

Transportation of passengers and their baggage (I) in scheduled service between all points within a 12-mile radius of the intersection of U.S. Highway 34 and U.S. Highway 36 in Estes Park, Colorado, on the one hand, and Denver International Airport, on the other hand via (a) U.S. Highway 36, Colorado Highway 66, Interstate 25, E-470, and Pena Boulevard; or (b) Colorado Highway 7, Colorado Highway 72, Colorado Highway 66, Interstate 25, E-470, and Pena Boulevard; and (II) in call-and-demand limousine, charter, and sightseeing service, between all points within a 10-mile radius of the intersection of U.S. Highway 34 and U.S. Highway 36 in Estes Park, Colorado, and between said points, on the one hand, and all points within a 75-mile radius of the intersection of U.S. Highway 34, and U.S. Highway 36 in Estes Park, Colorado.

Notice #1 at 1.

21. Review of the Estes Mountain Shuttle Application reveals that Estes Mountain Shuttle seeks permanent authority to provide service as follows:

Transportation of passengers and their baggage (I) in scheduled service between all points within a 12-mile radius of the intersection of U.S. Highway 34 and U.S. Highway 36 in Estes Park, Colorado, on the one hand, and Denver International Airport, on the other hand via (a) U.S. Highway 36, Colorado Highway 66, Interstate 25, E-470, and Pena Boulevard; or (b) Colorado Highway 7, Colorado Highway 72, Colorado Highway 66, Interstate 25, E-470, and Pena Boulevard; and (II) in call-and-demand limousine, charter, and sightseeing service, between all points within a 10-mile radius of the intersection of U.S. Highway 34 and U.S. Highway 36 in Estes Park, Colorado, and between said points, on the one hand, and all points within a 75-mile radius of the intersection of U.S. Highway 34, and U.S. Highway 36 in Estes Park, Colorado.

Notice #1 at 2.  As originally sought by Estes Mountain Shuttle, this service is identical to the service sought by Estes Valley Transport.  While Estes Mountain Shuttle apparently seeks to amend the scope of the permanent authority for which it desires to provide service, the scheduled service component of the proposed amended permanent authority remains unchanged.  As noted above at paragraph 8, the Commission is unsure as to the exact scope of the amended authority sought.  See Decision No. C09-0396, Section I.C. (Paragraphs 14 through 17) for a thorough discussion of this issue.

22. Review of the Transfer Application reveals that, should it be granted in full, Estes Valley Transport would be permitted to provide the following passenger transportation as summarized from CPCN PUC Nos. 54696 and 52483:

•
Scheduled transportation between the Estes Park area (12-mile radius) and Denver, including service to Denver International Airport and a number of intermediate points, subject to certain restrictions;

•
Charter transportation in and around the Estes Park area (12-mile radius) and between the Estes Park area and all points in the State of Colorado, subject to certain restrictions;

•
Charter transportation between the Estes Park area (12-mile radius), on the one hand, and Boulder and parts of Boulder County, on the other hand;

•
Call-and-demand limousine transportation between the Estes Park area (12-mile radius), on the one hand, and Boulder and parts of Boulder County, on the other hand;

•
Sightseeing transportation service between the Estes Park area (12-mile radius), on the one hand, and parts of Boulder County, on the other hand;

•
Scheduled transportation between Greeley and Denver International Airport, serving a number of intermediate points; and

•
Call-and-demand limousine transportation between all points in the Greeley area so long as the transportation is provided immediately prior to or immediately subsequent to and in conjunction with the Greeley-Denver International Airport scheduled service.

23. The points in the various permanent authorities sought in the Estes Valley Transport Proceeding, the Estes Mountain Shuttle Proceeding, and the Transfer Proceeding overlap in significant and material respects.

24. The doctrine of regulated monopoly governs the Estes Valley Transport Proceeding, the Estes Mountain Shuttle Proceeding, and the Transfer Proceeding, at least as to the permanent scheduled service and the permanent call-and-demand limousine service portion of each application.

25. There is a significant overlap in the parties intervening in these two proceedings.  The interventions and/or motions to permissively intervene filed in the Transfer Application are likely to add to the already existing overlap.

26. Consolidation is a matter that falls within the Commission's sound discretion.  

27. In a similar circumstance involving two applications for CPCNs that were filed within a few days of one another and that sought authority to serve an overlapping area, the Commission considered the issue of consolidation.  In Decision No. C05-0291, the Commission determined that consolidation of the two applications was appropriate.  It provided this analysis:  

Where the Commission has received two competing applications for service within six days of one another, it does not appear appropriate to grant the first of them without hearing, and then cause the second to go to hearing with the first applicant as an intervening party.  Indeed, to proceed in that manner would be contrary to the Commission's idea of fundamental fairness.  In addition, however, it would also be contrary to long-standing principles established by the U.S. Supreme Court.  See Ashbacker Radio Corporation v. Federal Communications Commission, 326 U.S. 327 ... (1945) (Ashbacker).  

In Ashbacker, the Federal Communications Commission (FCC) had before it two competing applications for radio licenses at 1230 kilocycles and 250 watts power, in the Grand Rapids-Muskegon, Michigan area.  The first of these two applications was filed by Fetzer Broadcasting in March, 1944, and the second was filed by Ashbacker in May, 1944.  The Ashbacker application was filed before any action had been taken on the previous application by Fetzer.  It was conceded that the simultaneous operation of these two stations would "result in intolerable interference to both applicants," and that the two applications were mutually exclusive.  In June, 1944, the FCC granted the Fetzer application, upon examination of the application and supporting data, but without hearing.  That same day, the FCC also set the Ashbacker application for hearing.  Ashbacker then filed a petition for rehearing on the grant of the Fetzer application, and when it was denied, Ashbacker appealed.  The Court of Appeals affirmed the grant of the permit to Fetzer, and Ashbacker appealed to the U.S. Supreme Court.  In reversing both the Court of Appeals and the FCC, the Supreme Court stated that:  

We do not think it is enough to say that the power of the Commission to issue a license on a finding of public interest, convenience or necessity supports its grant of one of two mutually exclusive applications without a hearing of the other.  For if the grant of one effectively precludes the other, the statutory right to a hearing which Congress has accorded applicants before denials of their applications becomes an empty thing.  We think that is the case here.  


326 U.S. at 330.  

[Colorado] statute does not appear to require:  a) that a hearing be held on two conflicting applications; b) that a hearing be held prior to any denial of an application; or c) joinder of parties in this instance.  See §§ 40-6-108 through 109, C.R.S.  However, our statute does give us some deference in identifying "those persons, firms, or corporations who, in the opinion of the commission are interested in, or who would be affected by, the granting or denial or any…application, petition, or other proceeding."  [Section] 40-6-108(2), C.R.S.  Under the circumstances, we choose to follow the reasoning set forth in the Ashbacker case.  We will therefore ... consolidate the instant case [i.e., Docket No. 05A-010CP - Extension] with the competing application currently pending in Docket No. 05A-018CP.  

Decision No. C05-0291 at ¶¶ 5-7.  

28. The Commission finds that the circumstances discussed in Decision No. C05-0291 closely parallel the circumstances of the cases now before it. 

29. The Commission finds that consolidation is appropriate pursuant to Rule 4 Code of Colorado Regulations 723-1-1402.  The Rule states that the "Commission may, upon its own initiative ..., consolidate proceedings where the issues are substantially similar and the rights of the parties will not be prejudiced."  First, the issues in these proceedings are substantially similar in that, in the Estes Valley Transport Proceeding and the Estes Mountain Shuttle Proceeding, the application may be granted only if there is substantial inadequacy of existing service.  In addition, assuming that substantial inadequacy of existing service is established, the issue becomes whether one of the applicants (and, if so, which one) should be granted its requested permanent authority in toto or whether two service areas can be tailored so that both applicants receive a portion of their requested authority.  Second, Estes Valley Transport is an applicant in both the Estes Valley Transport Proceeding and the Transfer Proceeding.  Third, Estes Park Express is an intervenor in the Estes Valley Transport Proceeding and the Estes Mountain Shuttle Proceeding and an application in the Transfer Proceeding.  Fourth, no party's rights will be prejudiced.  In fact, under the circumstances presented, consolidation is administratively efficient and conserves the resources of the Commission, the applicants, and the intervening parties.

30. For these reasons, the Commission finds that the Estes Valley Transport Proceeding, the Estes Mountain Shuttle Proceeding, and the Transfer Proceeding should be consolidated.

II. ORDER  
A. It Is Ordered That:  
1. All persons shall use the caption as shown above in this Order.  

2. Docket No. 09A-178CP, Docket No. 09A-189CP, and Docket No. 09A-236CP‑Transfer are consolidated.

3. Docket No. 09A-178CP (the Estes Valley Transport Application) was deemed complete on April 9, 2009, within the meaning of § 40-6-109.5, C.R.S.

4. Docket No. 09A-189CP (the Estes Mountain Shuttle Application) was deemed complete on April 9, 2009, within the meaning of § 40-6-109.5, C.R.S.

5. Docket No. 09A-236CP-Transfer (the Transfer Application) was deemed complete on April 9, 2009, within the meaning of § 40-6-109.5, C.R.S.

6. Docket No. 09A-178CP, Docket No. 09A-189CP, and Docket No. 09A-236CP‑Transfer, as consolidated, are referred to an Administrative Law Judge.

7. The Administrative Law Judge shall need to address the interventions, to determine whether it is necessary for any party presently without legal representation to obtain such representation, to consider the circumstances surrounding the scope of the requested amendment to the application in Docket No. 09A-189CP, and to establish an appropriate procedural schedule.

8. Docket No. 09A-178CP is the primary docket.

9. All docket numbers and captions in the consolidated proceeding shall be listed on all future filings, as shown above on this Order.  The primary docket number stated in Ordering Paragraph No. 8, and its caption, shall appear first.  

10. The filing requirements of Rule 4 Code of Colorado Regulations 723-1-1204 are modified as follows:  in this consolidated proceeding, parties shall file in the primary docket (i.e., Docket No. 09A-178CP):  (a) an original and three copies of all filings that do not contain information filed under seal with the Commission pursuant to a claim of confidentiality; and (b) an original and four copies of all filings that contain information filed under seal with the Commission pursuant to a claim of confidentiality.  No copies shall be filed in the additional dockets in this consolidated proceeding.  

11. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS' DELIBERATIONS MEETING
April 9, 2009

	(S E A L)
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO
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�  The Commission notes that Peak to Peak is presently not represented by counsel in the Estes Valley Transport Proceeding.  See Decision No. C09-0506.


�  The Commission notes that Peak to Peak is presently not represented by counsel in the Estes Mountain Shuttle Proceeding.  See Decision No. C09-0503.


� The Commission notes that a temporary approval subject to certain conditions was subsequently granted.  See Decision No. C09-0456 (Adopted April 22, 2009; Effective April 30, 2009).


� The Commission notes that Docket No. 09A-236CP-Transfer needed to be re-noticed.  This re-notice took place on April 14, 2009 (Notice #2) and, therefore, interventions in the Transfer Proceeding were due on or before April 24, 2009.


�  This statement does not address, and is not intended to address, the standard that each applicant must meet to obtain authority to provide the other services as set out in each application.  
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