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I. BY THE COMMISSION
A. Statement  

1.
This matter comes before the Commission for consideration of exceptions to Recommended Decision No. R09-0303-I (Decision on Fees) filed by Mr. Craig Suwinski on April 14, 2009. Vail Summit Resorts, Inc., doing business as Keystone Resort, Inc. (Keystone Resort) filed a response on April 30, 2009.
  Now, being fully advised in the matter and consistent with the discussion below, we deny the exceptions.

B.
Background

2.
On January 2, 2007, Keystone Resort filed an application for permanent authority to extend operations under Contract Carrier Permit No. B-9862 to provide transportation services to 11 specific persons and entities.  Keystone Resort may, pursuant to Contract Carrier Permit No. B-9862, transport passengers and their baggage between all points located within a five-mile radius of the intersection of U.S. Highway 6 and West Keystone Road, in Summit County, 

Colorado.  Contract Carrier Permit No. B-9862 is restricted to providing transportation services to 112 named entities who have signed a contractual agreement with Keystone Resort for certain transportation services.  These entities are individual home owners, homeowners’ associations, and condominium associations. In this docket, Keystone Resort sought to add 11 more customers to that list.

3.
Mr. Craig Suwinski intervened in this matter.  No other parties intervened.

4.
Mr. Suwinski argued, in this and other dockets, that the large number of contracts held by Keystone Resort under its Contract Carrier Permit No. B-9862 indicates that it is really providing common carrier services under the contract carrier authority.  In turn, this puts the feasibility of a competing common carrier in jeopardy.  Mr. Suwinski claimed that local residents and businesses with whom Keystone Resort does not wish to do business have no available transportation.

5.
The Administrative Law Judge (ALJ) found that the transportation services that Keystone Resort proposed to 11 new customers could be provided under the common carriage authority also held by Keystone Resort (Certificate of Public Convenience and Necessity PUC No. 20195 covers the same geographical territory as Common Carrier Permit No. B-9862).  The ALJ agreed with Mr. Suwinski that a further extension of Common Carrier Permit No. B-9862 would harm the common carriage certificate and the traveling public.  The ALJ denied the application.  See Recommended Decision No. R08-0386-I, mailed on April 14, 2008 (Decision on Merits).  That decision became a Commission decision by operation of law when neither party filed exceptions.


6.
Mr. Suwinski filed a Motion for costs and sanctions on June 23, 2008, seeking approximately $19,000 in legal fees and costs.  Keystone Resort filed a response to the motion, including its own request for attorneys’ fees and costs for responding to what it believed was a frivolous motion (approximately $7,500).  Following additional pleadings by the parties, the ALJ awarded Mr. Suwinski $4,431.96 in fees and costs.  See Decision on Fees.  


7.
Mr. Suwinski timely filed exceptions to the Decision on Fees on April 14, 2009.  He requests that the Commission award him full expenses that he previously requested, plus the costs of filing exceptions.  Keystone Resort does not object to the $4,431.96 awarded by the ALJ, but it objects to any increase in that amount.  


C.
Analysis


8.
In the United States legal system, the prevailing party is ordinarily not entitled to collect attorneys’ fees from the losing party (American Rule).  See Alyeska Pipeline Serv. Co. v. Wilderness Soc’y, 421 U.S. 240, 247 (1975); Fort Lyon Canal Co. v. High Plains A & M, LLC, 167 P.3d 726, 727 (Colo. 2007) (noting that Colorado has followed the rule that each party in a lawsuit is required to bear its own legal expenses in the absence of an express statute, court rule, or contract to the contrary).


9.
There are several exceptions to this rule.  Bad faith by the losing party is one of these exceptions.  The prevailing party may recover attorneys’ fees and costs, at the discretion of the trial court, if it is determined that the losing party brought forth a claim or defense that is “substantially frivolous, substantially groundless, or substantially vexatious.”  See § 13-17-101, C.R.S.; Bunnett v. Smallwood, 793 P.2d 157, 162 (Colo. 1990).  


10.
Mr. Suwinski relied on the bad faith theory in his motion and continues to do so in his exceptions.  The ALJ denied recovery based on this theory because Keystone Resort filed this application similarly to other applications in the past and the past applications have been granted.  See Decision on Fees, at ¶10.  We agree with the ALJ and deny the exceptions to the extent that they are based on bad faith theory.  We find that Keystone Resort did not act in bad faith in light of inconsistent prior Commission decisions on very similar facts. The fact that Keystone Resort did not prevail on the merits is insufficient to show that it acted in bad faith or that its application was “substantially frivolous, substantially groundless, or substantially vexatious.”  The fact that Keystone Resort rejected Mr. Suwinski’s offers to settle the matter or filed a counter-motion for attorneys’ fees and costs is also not sufficient.  


11.
In addition, the Colorado Supreme Court has found that the Commission has the discretion to award attorneys fees and costs to a party, in whole or in part, even in the absence of bad faith.  Mountain States Tel. & Tel. Co. v. Pub. Utils. Comm’n, 576 P.2d 544, 547 (Colo. 1978) (Mountain States II). This is because the power to authorize an award of attorneys’ fees and costs is considered to be a fundamental legislative prerogative.  The award of attorneys’ fees and costs in certain cases is one way in which the Commission fulfills its quasi-legislative functions. Lake Durango Water Co., Inc. v. Pub. Utils. Comm’n, 67 P.3d 12, 18 (Colo. 2003), citing Mountain States II, at 548. The party seeking attorneys’ fees and costs must meet a three prong test: (1) the representation by that party must relate to general consumer interests; (2) the testimony, evidence, and exhibits must materially assist the Commission in reaching its decision; and (3) the fees and costs must be reasonable. Mountain States II, at 548.  The party seeking attorneys’ fees and costs has the burden of showing all three prongs.  


12.
The ALJ found that the following fees and costs incurred by Mr. Suwinski in this proceeding met the three-prong test: (1) the fees and costs awarded through the hearing, except the costs of subpoenas stricken during hearing; (2) the costs of transcript; and (3) fees and costs related to the motion for fees and costs.  See Decision on Fees, at ¶18.  Mr. Suwinski consulted with an attorney prior to the hearing, but then chose to proceed pro se.  The ALJ permitted those fees and costs.  However, the ALJ disallowed most attorneys’ fees and costs that Mr. Suwinski incurred after the hearing, when he retained a different attorney. The ALJ found that post-hearing pleadings filed by that attorney did not materially assist the Commission in reaching a decision.  


13.
We agree with the ALJ’s finding that Mr. Suwinski’s research, intervention, and participation demonstrated Keystone Resort’s failure to meet its burden of proof and resulted in denial of the application.  See Decision on Fees, at ¶15.  However, we affirm the ALJ’s award in the amount of $4,431.96 and deny Mr. Suwinski’s request for additional fees and costs based on the legislative prerogative theory.  Keystone Resort correctly points out that the ALJ was the only Commission adjudicator who considered the evidence and pleadings because no exceptions were filed to the Decision on Merits.  Keystone Resort argues that therefore the ALJ alone knows what materially assisted the Commission in reaching a decision and what did not and that it is appropriate to defer to the ALJ.  We find this argument to be persuasive.    


14.
Finally, Mr. Suwinski argues he would have incurred about $45,000 in fees and costs if he had hired an attorney and that attorney had spent even two thirds of time that he had spent on this matter.  We deny the exceptions on this basis.  We agree with Keystone Resort that that amount is speculative and is not logically connected to any applicable exception to the American Rule.  

II. ORDER
A. The Commission Orders That:

1.
The exceptions to Recommended Decision No. R09-0303-I filed by Mr. Craig Suwinski on April 14, 2009 are denied in their entirety.

2.
The 20-day time period provided by § 40-6-114, C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Order.
3.
This Order is effective on its Mailed Date.
B. ADOPTED IN COMMISSIONERS' WEEKLY MEETING
May 13, 2009.
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� We previously granted Keystone Resort’s motion for a three-day extension of time to file its response to exceptions.  See Decision No. C09-0473.  
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