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I. BY THE COMMISSION
A. Statement

1. This matter comes before the Commission for consideration of exceptions to Recommended Decision No. R09-0282 (Recommended Decision) filed on April 6, 2009 by Mr. Craig Suwinski.  Now, being fully advised in this matter and consistent with the discussion below, we deny the exceptions.


B.
Background

2.
By way of background, Vail Summit Resorts, Inc., doing business as Keystone Resort, Inc. (Keystone Resort), filed an application for authority to suspend its common carrier operations under Certificate of Public Convenience and Necessity (CPCN) PUC No. 20195 on December 17, 2008.

3.
We referred this matter to an Administrative Law Judge (ALJ) and further noted that “[t]he instant application raises issues beyond the mere desire of Keystone Resort to suspend certain of its operations…We desire to have a comprehensive approach to what has evolved into a unique problem in Colorado transportation policy.”  See Decision No. C09-0087, mailed January 29, 2009, at ¶¶11-12.  

4.
Mr. Craig Suwinski intervened in this matter.  No other parties intervened.

5.
Keystone Resort filed a Notification of Withdrawal of Application, Motion to Vacate Pre-Hearing Conference, and Request for Waiver of Response Time on March 12, 2009.  Keystone Resort cited Rule 1309(d) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1, which states that “[a] party may withdraw an application or petition upon notification to the Commission and all parties 45 days before the first day of the hearing.”  No hearing dates have been set at the time Keystone Resort filed its Notification of Withdrawal.  

6.
The ALJ closed this docket on March 17, 2009.  See generally, Recommended Decision.  

7.
Mr. Suwinski filed exceptions to the Recommended Decision on April 7, 2009.  Mr. Suwinski claims that the order closing the docket did not consider whether there was good cause for withdrawal of application or prejudice to other parties.  In the alternative, Mr. Suwinski requests that the Commission order a show cause hearing. Keystone Resort filed a response to exceptions on April 20, 2009.  

8.
In its response, Keystone Resort points out that Rule 1309(d) provides two procedures for withdrawal of application.  The first procedure allows an applicant to withdraw an application upon “notification to the Commission,” without first obtaining Commission approval “prior to 45 days before the first day of the hearing.”  Keystone Resort argues that this is the procedure that applies here because no hearing dates have been set at the time it filed its Notice of Withdrawal.  The second procedure set forth in Rule 1309(d), which requires good cause and Commission approval, applies only if the applicant seeks to withdraw an application less than 45 days before the first day of hearing.  


9.
Keystone Resort also states that the Commission rules at this time do not provide for show cause hearings.  Instead, Staff of the Colorado Public Utilities Commission may draft a formal complaint for the Commission’s consideration.  Keystone Resort finally states that it will file another application concerning this CPCN shortly.

C.
Findings

10.
Mr. Suwinski basically argued, in this and other dockets, that the large number of contracts held by Keystone Resort under its Contract Carrier Permit No. B-9862 indicates that it is really providing common carrier services under that contract carrier authority.  This puts the feasibility of a competing common carrier in jeopardy.  Mr. Suwinski therefore alleges that local residents and businesses with whom Keystone Resort does not wish to contract have no available transportation.


11.
We find that Keystone Resort withdrew its application in compliance with Rule 1309(d).  Further, since Keystone Resort withdrew the application to suspend its common carrier operations under CPCN PUC No. 20195, that common carrier authority is currently active and Keystone Resort must serve the public pursuant to that authority.  Otherwise, members of the public may file a complaint with the Commission when and if that occurs.  We deny the exceptions filed by Mr. Suwinski.
II. ORDER

A. The Commission Orders That:

1. The exceptions filed by Mr. Craig Suwinski to Recommended Decision No. R09-0282 are denied, consistent with the discussion above.

2. The 20-day time period provided by § 40-6-114, C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Order.

3. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS' WEEKLY MEETING
April 29, 2009.
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