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the application OF Estes Park Express Ltd., doing business as Estes Park Shuttle & Mountain Tours &/or Stanley Brothers Taxi Company &/or Rocky Mountain Shuttle Company &/or Greeley Airport Shuttle FOR TEMPORARY APPROVAL TO ALLOW Gregg Rounds and Thomas Casey, doing business as Estes Valley Transport, TO ASSUME OPERATIONAL CONTROL OF CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY PUC NO. 54696 and to lease CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY PUC NO. 52483.
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SUBJECT TO CERTAIN CONDITIONS
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I. BY THE COMMISSION

A. Statement

1. On April 1, 2009, Estes Park Express Ltd., doing business as Estes Park Shuttle & Mountain Tours &/or Stanley Brothers Taxi Company &/or Rocky Mountain Shuttle Company &/or Greeley Airport Shuttle (Estes Park Express), filed an application for temporary approval to allow Gregg Rounds and Thomas Casey, doing business as Estes Valley Transport (Estes Valley Transport), to assume operational control of Certificate of Public Convenience and Necessity (CPCN) PUC No. 54696 and CPCN PUC No. 52483 pending Commission consideration of the related application:  (1) to transfer CPCN PUC No. 54696 permanently; and (2) to lease CPCN PUC No. 52483 for six months.  On April 2, 2009, a supplement to the application was filed.
2. If the Commission permits the requested approval of a transfer of operational control on a temporary basis, Estes Valley Transport will have broad authority for approximately 180 days to provide the following passenger transportation as summarized from CPCN PUC Nos. 54696 and 52483:
•
Scheduled transportation between the Estes Park area and Denver, including service to Denver International Airport and a number of intermediate points, subject to certain restrictions;

•
Charter transportation in and around the Estes Park area and between the Estes Park area and all points in the State of Colorado, subject to certain restrictions;

•
Charter transportation between the Estes Park area, on the one hand, and Boulder and parts of Boulder County, on the other hand;

•
Call-and-demand limousine transportation between the Estes Park area, on the one hand, and Boulder and parts of Boulder County, on the other hand;

•
Sightseeing transportation service between the Estes Park area, on the one hand, and parts of Boulder County, on the other hand;

•
Scheduled transportation between Greeley and Denver International Airport, serving a number of intermediate points; and

•
Call-and-demand limousine transportation between all points in the Greeley area so long as the transportation is provided immediately prior to or immediately subsequent to and in conjunction with the Greeley-Denver International Airport scheduled service.

3. The Commission gave notice of the application on April 13, 2009.

4. On April 15, 2009, Peak to Peak Taxi, LLC (Peak To Peak), noticed its intervention and opposition to the application.  Peak to Peak owns CPCN PUC No. 55754.  Under this certificate, Peak to Peak may provide taxi service:  (I) between all points within a 13-mile radius of the intersection of U.S. Highway 34 and U.S. Highway 36 in Estes Park, Colorado; and (II) between all points within a 13-mile radius of the intersection of U.S. Highway 34 and U.S. Highway 36 in Estes Park, Colorado, and from said points, on the one hand, to all points within a 75-mile radius of the same intersection, on the other hand.
5. Pursuant to § 40-6-120(2), C.R.S., the Commission may grant temporary approval of a certificate purchase or lease "if it appears that failure to grant such temporary approval may result in destruction of or injury to such carrier or carrier properties sought to be acquired, or to interfere substantially with their future usefulness in the performance of adequate and continuous service to the public."  To be awarded an assumption of operational control on a temporary basis, Estes Valley Transport must demonstrate facts to establish the standard set forth at § 40-6-120(2), C.R.S.

B. Related Proceeding

6. Estes Valley Transport filed an application (see Docket No. 09A-178CP-TA) on March 10, 2009, for temporary authority to operate as a common carrier.
7. The temporary authority application filed by Estes Valley Transport in Docket No. 09A-178CP-TA was granted in part by the Commission on April 15, 2009.  See Decision No. C09-0395.  Decision No. C09-0395 contained a five-day stay (expiring on April 20, 2009) in the event Estes Valley Transport desired to effectuate its request to withdraw the application considered in Docket No. 09A-178CP-TA.  Estes Valley Transport made no such filing and, therefore, the grant of temporary authority awarded by Decision No. C09-0395 is in effect pending compliance with the post-grant requirements set forth at Ordering Paragraph 6 of Decision No. C09-0395.  According to the terms of Ordering Paragraph 7 of Decision No. C09-0395, unless additional time for compliance is requested and received, compliance must be completed by May 15, 2009 or the temporary authority shall be void.  

8. For ease of reference, the temporary authority awarded Estes Valley Transport by Decision No. C09-0395 is as follows:

Transportation of passengers and their baggage in scheduled service between all points within a 12-mile radius of the intersection of U.S. Highway 34 and U.S. Highway 36 in Estes Park, Colorado, on the one hand, and Denver International Airport, on the other hand via (a) U.S. Highway 36, Colorado Highway 66, Interstate 25, E-470, and Pena Boulevard; or (b) Colorado Highway 7, Colorado Highway 72, Colorado Highway 66, Interstate 25, E-470, and Pena Boulevard.

9. As of the date of this Order, Estes Valley Transport has not fulfilled all of the compliance requirements set forth in Ordering Paragraph 6 of Decision No. C09-0395.

C. Findings of Fact

10. Estes Park Express, through its president, Mr. James Chappell, filed a document in the form of a “Verified Statement” in support of the application in Docket No. 09A-236CP-Transfer-TA.  In this document Mr. Chappell states:


EPE [Estes Park Express] in 2008 and 2009 has suffered serious financial reverses, as a result of high fuel costs (up to $1,500 per day), the decline on the economy, decline of the subject traffic, the refusal of a lender to meet its promise to loan funds needed for operations and payment of past due debt and other matters.


EPE [Estes Park Express] will not be able to continue its operations much longer, at required levels.


It is losing money each month during the current low volume traffic season.


R&C [Estes Valley Transport] have the ability to finance proposed operations, which will soon be entering the higher revenue portions of the year.


EPE [Estes Park Express] will not be able to continue operations, at required levels, until action is taken on the Temporary Approval application.  That is why it seeks Emergency Temporary approval.

D. Conclusions

11. Even after considering the averments set forth in Peak to Peak’s intervention notice, the Commission finds that a failure to grant the temporary approval of an assumption of operational control requested in Docket No. 09A-236CP-Transfer-TA could result in injury to CPCN PUC No. 54696 and to CPCN PUC No. 52483 that ultimately affects service to the public.

12. Estes Valley Transport has adequate equipment and financial resources to begin immediate service within the scope of the authority sought.

13. This application for temporary approval to assume operational control is in the public interest.

14. Estes Park Express and Estes Valley Transport are advised that the grant of temporary approval to assume operational control creates no presumption that permanent transfer approval will be granted.

E. Conditions Affecting Grant of Temporary Approval to Assume Operational Control

15. As a result of the Commission’s finding that it is in the public interest to authorize Estes Valley transport to assume operational control of CPCN PUC No. 54696 and of CPCN PUC No. 52483, the Commission is concerned with the overlap of the geographic area of the temporary authority granted to Estes Valley Transport in Docket No. 09A-178CP-TA by Decision No. C09-0395 and the geographic areas named in CPCN PUC No. 54696.

16. Specifically, as a result of Decision No. C09-0395 in Docket No. 09A-178CP-TA and the decision to grant an assumption of operational control here in Docket No. 09A-236CP-Transfer-TA, Estes Valley Transport has been granted temporary authority in two separate dockets to provide scheduled service between points in the Estes Park area, on the one hand, and Denver International Airport, on the other hand.

17. The Commission finds that, due to facts and circumstances surrounding the future of passenger transportation affecting the Estes Park area, including recognition that the permanent solution will be determined in a proceeding that consolidates Docket Nos. 09A-178CP, 09A-189CP, and 09A-236CP-Transfer, and due to the duplicative operating rights contained therein, it is contrary to the public interest for Estes Valley Transport to activate both the temporary authority granted by Decision No. C09-0395 and the temporary authority to assume operational control of CPCN PUC No. 54696 granted by this decision.  

18. Thus, the authority to assume operational control of CPCN PUC No. 54696 will be conditioned to ensure that Estes Valley Transport cannot hold itself out as holding two types of temporary authority.  This condition is intended to permit Estes Valley Transport full discretion to decide under which temporary authority it desires to provide service pending Commission consideration of its competing permanent authority applications (Docket No. 09A-179CP and 09A-236CP-Transfer).  The condition is that Estes Valley Transport shall file a request to withdraw one of the two temporary authorities that it has been awarded.  Thus, specifically, either Estes Valley Transport shall file a request to withdraw the temporary authority granted by Decision No. C09-0395 and to close Docket No. 09A-178CP-TA (which request will have no affect on the pending request for permanent authority associated with Docket No. 09A-178CP) or Estes Valley Transport shall file a request to withdraw the approval to assume operational control granted by this Order and to close Docket No. 09A-236CP-Transfer-TA (which request will have no affect on the pending request for approval of the transfer of CPCN PUC No. 54696 associated with Docket No. 09A-236CP-Transfer).  This filing shall be made on or before May 13, 2009, unless for good cause shown, the Commission grants an extension to this deadline.

19. There are no similar conditions associated with the assumption of operational control of CPCN PUC No. 52483.  Thus, the only requirements related to the approval of the assumption of operational control of CPCN PUC No. 52483 are the documentary and fiscal compliance obligations set forth in Ordering Paragraph 5 below.

II. ORDER

A. The Commission Orders That:

1. The application filed by Estes Park Express Ltd., doing business as Estes Park Shuttle & Mountain Tours &/or Stanley Brothers Taxi Company &/or Rocky Mountain Shuttle Company &/or Greeley Airport Shuttle, for temporary approval to allow Gregg Rounds and Thomas Casey, doing business as Estes Valley Transport, to assume operational control of Certificate of Public Convenience and Necessity (CPCN) PUC No. 54696 and CPCN PUC No. 52483 is granted.

2. Gregg Rounds and Thomas Casey, doing business as Estes Valley Transport, is granted temporary approval to assume operational control of CPCN PUC No. 54696 and CPCN PUC No. 52483 for a period of 180 days commencing from the Mailed Date of this Order.

3. The grant of temporary approval to assume operational control of CPCN PUC No. 54696 is subject to the following condition:

On or before May 13, 2009, unless for good cause shown the Commission grants an extension to this deadline, either Estes Valley Transport shall file a request to withdraw the temporary authority granted by Decision No. C09-0395 and to close Docket No. 09A-178CP-TA (which request will have no affect on the pending request for permanent authority associated with Docket No. 09A-178CP) or Estes Valley Transport shall file a request to withdraw the approval to assume operational control granted by this Order and to close Docket No. 09A-236CP-Transfer-TA (which request will have no affect on the pending request for approval of the transfer of CPCN PUC No. 54696 associated with Docket No. 09A-236CP-Transfer).

Absent the Commission granting an extension, failure to make the required filing on or before May 13, 2009 shall cause the approval of the assumption of operational control of CPCN PUC No. 54696 awarded by this Order to be void.

4. Gregg Rounds and Thomas Casey, doing business as Estes Valley Transport, shall operate in accordance with all applicable Commission rules and regulations.

5. Gregg Rounds and Thomas Casey, doing business as Estes Valley Transport, shall not assume operational control until it has:  (a) caused proof of insurance (a Form E) or surety bond coverage to be filed with the Commission in accordance with Rule 6007 (Financial Responsibility) of 4 Code of Colorado Regulations (CCR) 723-6; (b) paid to the Commission the $50.00 vehicle identification fee for each vehicle to be operated under authority granted by the Commission; (c) filed an adoption notice (the adoption notice will be provided by the Commission), whereby the tariff and/or time schedule of the transferor shall become those of the transferee, in accordance with Rule 6205(g) (Transfers) of 4 CCR 723-6; and (d) received notice in writing from the Commission that it is in compliance and may begin service.

6. If Gregg Rounds and Thomas Casey, doing business as Estes Valley Transport, do not comply with the requirements of Ordering Paragraph 5 above within 30 days of its effective date, then the temporary approval shall be void.  For good cause shown, the Commission may grant additional time for compliance if the request for additional time is filed within the 30 days.
7. The 20-day time period provided by § 40-6-114(1), C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the Commission mails or serves this Order.

8. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS' WEEKLY MEETING
April 22, 2009.
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