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I. BY THE COMMISSION
A. Statement 

1.
This matter comes before the Commission for consideration of applications for rehearing, reargument, or reconsideration (RRR) filed by Southwestern Investment Group, Inc., SW Chambers, LLC, and SWIG Cutler JV (collectively Landowners); the Board of County Commissioners of Adams County, Colorado (Adams County);
 and the City of Commerce City, Colorado (Commerce City) on March 16, 2009.  We previously referred to Landowners, Adams County, and Commerce City collectively as Joint Parties and we do so here.  In their RRR, the Joint Parties request that we reconsider certain rulings made in Decision Nos. C09-0183 (Final Order on Exceptions) and C08-1182 (Interim Order on Exceptions).  Now, being fully advised in the matter and consistent with the discussion below, we deny the Joint Parties’ RRR.

B. Background


 2.
On July 5, 2007, Tri-State Generation and Transmission Association, Inc. (Tri-State) filed an application requesting that the Commission reverse certain land use decisions made by Adams County and Commerce City pursuant to § 29-20-108(5), C.R.S.  These local governments imposed conditions on Tri-State's special use permit for Phase II of the United Power System Improvement Project.  Section 29-20-108(5), C.R.S., provides that if a local government denies or imposes conditions upon a permit or application of a public utility or power authority that relates to the location, construction, or improvement of major electrical facilities and if the denial or conditions will unreasonably impair the ability of the public utility to provide safe, reliable, and economical service to the public, the public utility may appeal the local government action to the Commission in certain circumstances.  


3.
Tri-State proposed to build a 4.5-mile above ground 115 kV electric transmission line, directly adjacent to the E-470 highway.  Approximately 3.5 miles of the proposed electric transmission line would be located in Commerce City and the remaining part would be located in unincorporated Adams County.  Tri-State therefore initiated proceedings before both Commerce City and Adams County to accomplish these objectives.


4.
Both Commerce City and Adams County determined, among other things, that the proposed transmission line should be buried underground within the Multi-Use Easement (MUE) owned by the E-470 Public Highway Authority (E-470 or Authority) and that Tri-State should pay incremental costs associated with underground construction. In this proceeding, Tri-State argued that these conditions will unreasonably impair its ability to provide safe, reliable, and economical service to the public.  


5.
The Commission referred this matter to an Administrative Law Judge (ALJ).  In Recommended Decision No. R08-0788 (Recommended Decision), the ALJ granted, in part, Tri-State’s application.  The ALJ found, inter alia, that:  (1) the conditions of both local governments requiring that the transmission line be installed underground and that Tri-State pay incremental costs should be reversed; and that (2) Tri-State must negotiate, in good faith, with the Authority regarding construction of the transmission line within the MUE.  

6.
In the Interim Order on Exceptions, the Commission denied exceptions to the Recommended Decision and affirmed the findings made by the ALJ. The Commission also ordered Tri-State to obtain a preliminary opinion from the Authority regarding what will be involved if the Authority agreed that Tri-State could use the MUE.
  The Commission also asked the Joint Parties to state whether they are willing to provide financial assistance for building an underground transmission line within the MUE and, if so, what percentage they would be willing to pay for constructing the line underground.  

7.
The Commission reviewed the letters between Tri-State and the Authority and, in the Final Order, found that installing a transmission line within the MUE, either underground or above ground, was not a feasible option.  In addition, the Joint Parties indicated that, even if the line were installed underground within the MUE, they were either not willing to pay incremental costs or were willing to contribute only minimal amounts. The Commission found that the positions taken by the Joint Parties regarding the payment of incremental costs was an additional factor against directing Tri-State to pursue the possibility of installing the transmission line underground.

C.
Analysis

8.
The Joint Parties previously raised most of the arguments contained in their RRR in their statements of position, exceptions, and motions. The Commission previously considered and rejected these arguments, some of them multiple times.  In this decision, we will only briefly review these previously-considered arguments.

1.
New Argument

9.
In its RRR, Commerce City argues that the Commission erred in the Final Order by making findings regarding the feasibility of installing the transmission line within the MUE, either overhead or underground, based on correspondence between Tri-State and the Authority.  Commerce City argues that this correspondence was not part of the formal record or before the ALJ at the hearing.  

10.
Similarly, Landowners argue that the letters between Tri-State and the Authority were not presented under oath or subject to cross-examination by the parties. Landowners also disagree with the assertion that only 50 feet are available for installing an overhead transmission line within the MUE. Landowners also argue that uncertainty surrounding access and permit fees is not a barrier to underground construction because Tri-State could condemn any unreasonable limitation.


11.
We deny the Joint Parties’ RRR on this ground.  It is true that the letters between Tri-State and the Authority were not part of the formal record or subject to cross-examination by the parties. However, we did not rely on these letters for the truth of the matters asserted in them.  It is less relevant whether only 50 feet are available for constructing an overhead transmission line within the MUE or whether the uncertainty surrounding access and permit fees really is a barrier to underground construction.  What is more relevant is that these letters indicate that any process seeking to construct the transmission line within the MUE is likely to be contentious and protracted.  We find that the delay and expense of a contentious litigation with the Authority by itself will impair safe, reliable, and economic service to the public, regardless of the outcome.  In addition, we based our final decision that underground construction of the transmission line was not appropriate not only on the correspondence between Tri-State and the Authority but also on the positions taken by the Joint Parties regarding payment of incremental costs associated with underground construction.  

12.
Finally, we ordered Tri-State to obtain a preliminary opinion from the Authority regarding potential construction of the transmission line within the MUE to explore a possibility that the Joint Parties advocated.  The order requiring Tri-State to engage in this correspondence therefore could have only benefited the Joint Parties.  The fact that we ultimately determined that this possibility was not feasible due to delay and expense associated with contentious litigation does not mean that the Joint Parties were prejudiced by our examination of that possibility in the first place.  


2.
Previously-Considered Arguments


13.
In their RRR, the Joint Parties raise the following arguments that were previously contained in their statements of position, exceptions, and motions:

(a)
Tri-State lacks standing to proceed under § 29-20-108(5), C.R.S., because it does not offer electric services directly to the public, only wholesale electric services to its 44 member cooperatives;

(b)
The Commission erred by failing to join the Authority, an indispensable party;

(c)
Tri-State failed to file the pre-hearing notice with Adams County, as required by § 29-20-108(4)(a), C.R.S.;


(d)
Tri-State failed to properly give notice of the public hearing, as required by § 29-20-108(5)(b), C.R.S.;

(e)
Tri-State failed to present evidence relating to unreasonable impairment of ability to provide economical service to its customers;

(f)
The Commission simply adopted a blanket policy that underground construction of transmission lines is not considered economical service.  This blanket policy effectively prevents a local government from ever prevailing in a § 29-20-108(5), C.R.S., proceeding;

(g)
The Commission erred by finding that evidence related to property damages was of low probative value; this finding negates the ability of Commerce City to offer evidence in support of its permit conditions;

(h)
The Commission erred by improperly shifting the burden of proof from Tri-State to Joint Parties;

(i)
The Commission incorrectly interpreted Commerce City’s Comprehensive Plan;  

(j)
The Commission erred by failing to give substantive consideration to nine factors listed in § 29-20-108(5)(d), C.R.S.


14.
The ALJ and the Commission thoroughly reviewed and rejected these arguments in the Recommended Decision; Interim Order; Final Order; Decision No. C07-1100 (Order Denying Joint Motion to Dismiss, Lack of Subject Matter Jurisdiction); Decision No. C07-1083 (Order Denying Joint Motion to Dismiss, Indispensable Party); Decision No. C07-0879 (Order Denying Motion for Reconsideration); and Decision No. R08-0006-I.  The Joint Parties do not raise any new points in these arguments and we deny their RRR on these issues.  

15.
We also wish to comment further on the argument that the Commission, the ALJ, and Tri-State incorrectly interpreted Commerce City’s Comprehensive Plan.  We found that the Comprehensive Plan, which provides that utility lines should be placed underground, does not apply to the E-470 highway.  The Comprehensive Plan is relevant because one of the factors listed in § 20-20-108(5)(d), C.R.S., is the extent to which the proposed transmission facility is inconsistent with existing applicable local or regional land use ordinances, resolutions, or master or comprehensive plans.  


16.
We note that the Comprehensive Plan as a whole was ambiguous and the manner in which the ALJ interpreted it was reasonable, even if it was inconsistent with the interpretation offered by Commerce City.  It is a well established principle of contract interpretation that any ambiguity in the contract language must be construed against the party that drafted the contract and in favor of the party that did not.  See generally State Farm Mut. Auto. Ins. Co. v. Stein, 924 P.2d 1154, 1156 (Colo. App. 1996). 

17.
Finally, we note that even if the interpretation offered by Commerce City were correct, it is only one out of nine factors listed in § 20-20-108(5)(d), C.R.S., and in this particular case our final decision would not have been different after weighing all nine factors.
II. ORDER

A. The Commission Orders That:

1. The application for rehearing, reargument, or reconsideration filed by Southwestern Investment Group, Inc.; SW Chambers, LLC; and SWIG Cutler JV on March 16, 2009 is denied, consistent with the discussion above.

2. The application for rehearing, reargument, or reconsideration filed by the Board of County Commissioners of Adams County, Colorado on March 16, 2009 is denied, consistent with the discussion above.

3. The application for rehearing, reargument, or reconsideration filed by the City of Commerce City, Colorado on March 16, 2009 is denied, consistent with the discussion above. 

4. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
April 8, 2009.
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� In its RRR, Adams County states that it adopts and joins in Commerce City’s RRR.


� Both Commerce City and Adams County are represented on the Board of Directors of the Authority.  The Authority is not a party to this case.  
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