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I. By the Commission

A. Statement

1. This matter comes before the Commission for consideration of an application for initial receipt of support from the Colorado High Cost Support Mechanism (CHCSM) filed by N.E. Colorado Cellular, Inc., doing business as Viaero Wireless (Viaero) on February 13, 2009.  In its application, Viaero seeks a Commission order confirming that it has satisfied the requirements of Rule 2847(f)(I) of the Rules Regulating Telecommunications Providers, Services, and Products, 4 Code of Colorado Regulations 723-2, that it is not receiving funds from the CHCSM or any other source that together with revenues as defined by the Commission-adopted revenue benchmark exceed the reasonable cost of providing basic local exchange service to customers.  

2. By way of background, Viaero applied for a designation as an Eligible Provider (EP) in certain wire centers in northeastern Colorado in 2000.  The Commission granted that application and Viaero was designated an EP in approximately 14 Qwest Corporation (Qwest) wire centers and 23 rural local exchange carrier (LEC) wire centers. See Decision No. R01-1298, issued in Docket No. 00A-491T.  Viaero started receiving support from the CHCSM in some of these wire centers in 2004.  In 2007, Viaero filed an application to be designated as an EP in additional areas of Colorado into which it has expanded its operations. The Commission also granted this second application and Viaero was designated an EP in 28 Qwest wire centers and 52 additional rural LEC wire centers.  See Decision No. R08-0523, issued in Docket No. 07A-153T.  It is for these new territories that Viaero seeks CHCSM support in this docket.

3. The Commission shortened the notice and intervention period in this application until March 12, 2009.  See Decision No. C09-0192, mailed on February 25, 2009.  The Commission also stated that “…besides expediting this application through a shortened notice period, we are aware that Staff of the Commission is working with Viaero in an attempt to expedite this application.”  Id., at ¶5.

4. The Office of Consumer Counsel (OCC) filed a Notice of Intervention by right on March 12, 2009.

5. Viaero filed a Motion to Strike the OCC’s notice of intervention on March 23, 2009, arguing that the OCC does not have the statutory right to intervene in this docket and that most of the issues raised by the OCC either were already decided in a previous docket or are beyond the scope of this docket and are more appropriately addressed in the CHCSM rulemaking docket, Docket No. 08R-476T.

6. The OCC filed a Response to Motion to Strike on March 30, 2009.  

7. In this Order, we will first address the issue of whether the OCC may intervene in this docket and then proceed to the other related issues such as scope.

B.
Intervention

8. In its Motion to Strike, Viaero argues that § 40-6.5-104(1), C.R.S., empowers the OCC to appear in only three types of Commission proceedings, not in every Commission matter.  Viaero argues that this docket is not one of the three types of proceedings in which the OCC may intervene.  Section 40-6.5-104(1), C.R.S., states that:

(1)
The consumer counsel shall represent the public interest and, to the extent consistent therewith, the specific interests of residential consumers, agricultural consumers, and small business consumers by appearing in proceedings before the commission and appeals therefrom in matters which involve proposed changes in a public utility's rates and charges, in matters involving rule-making which have an impact on the charges, the provision of services, or the rates to consumers, and in matters which involve certificates of public convenience and necessity for facilities employed in the provision of utility service, the construction of which would have a material effect on the utility's rates and charges.

Viaero argues that the first category (proceedings involving changes in rates and charges of a public utility) does not apply because Viaero is not a public utility.  The other two categories, rulemakings, and matters involving certain certificates of public convenience and necessity, also do not apply in this case. 

9. Viaero next points to § 40-6.5-106(1)(b), C.R.S., which states that the OCC “…[s]hall be granted, by the commission, leave to intervene in all cases where such request is made in conformance with rules of the commission.”
  Viaero argues that § 40-6.5-106(1)(b), C.R.S., must be read in conjunction with § 40-6.5-104(1), C.R.S., and that the first section only applies when the requirements of the second are met.  

10. In its response, the OCC states that it has a broad statutory right to represent the public interest and cites Pub. Serv. Co. v. Trigen-Nations Energy Co., 982 P.2d 316, 320 (Colo. 1999) and Archibold v. Pub. Utils. Comm’n, 58 P.3d 1031, 1033 (Colo. 2002) for this proposition. The OCC also argues that § 40-6.5-106(2), C.R.S., gives it authority to intervene in Commission proceedings in addition to § 40-6.5-104(1), C.R.S.  The OCC finally states that the Commission previously has found that the OCC may intervene in this type of proceeding in another CHCSM application docket.  See Decision No. C08-0520, issued in Docket No. 07M-506T, In the Matter of the Petition of Peetz Cooperative Telephone Company for High Cost Support Mechanism Funding.
11. First, we note that § 40-6.5-106(2), C.R.S., states that:
(2)
The consumer counsel may petition for, request, initiate, and appear and intervene as a party in any proceeding before the commission concerning rate changes, rule-making, charges, tariffs, modifications of service, and matters involving certificates of public convenience and necessity.  Notwithstanding any provision of this article to the contrary, the consumer counsel shall not be a party to any individual complaint between a utility and an individual.

12. We find that §§ 40-6.5-104(1) and 40-6.5-106(2), C.R.S., both empower the OCC to intervene in certain proceedings before the Commission.  The language of § 40-6.5-106(2), C.R.S., is broader than the language of § 40-6.5-104(1), C.R.S., and it does not state that rates and charges at issue in a Commission proceeding must be those of a public utility.  In fact, § 40-6.5-106(2), C.R.S., states that the OCC may intervene in any proceeding concerning rates and charges.  Emphasis added.  
13. Therefore, without deciding whether or not Viaero is a public utility, we find that the OCC may intervene in this proceeding pursuant to § 40-6.5-106(2), C.R.S., even if it may not do so pursuant to § 40-6.5-104(1), C.R.S.  This proceeding does involve charges paid by the OCC constituents.  The next step is that once the requirements of either § 40-6.5-106(2), C.R.S., or § 40-6.5-104(1), C.R.S., have been met, as they have been here, we must grant the OCC’s intervention pursuant to § 40-6.5-106(1)(b), C.R.S., if the intervention complies with our rules.  We find that the Notice of Intervention filed by the OCC on March 12, 2009 complies with our rules and we therefore note the OCC’s intervention in this matter.


C.
Scope and Related Issues 
14. The OCC does request a hearing in this matter and raises numerous issues with the application.
  In its Motion to Strike, Viaero states that some of the issues raised by the OCC have been already decided in Docket No. 07A-153T, where Viaero was designated as an EP for the additional territories, and that some of the issues belong in the CHCSM rulemaking docket. Viaero also claims that the OCC is trying to slow this docket down, in contravention of Decision No. C09-0192.  Viaero argues that in Decision No. C09-0192, we found that this docket should be expedited.  


1.
Expedited Treatment
15. In Decision No. C09-0192, we only shortened the notice and intervention period in this docket and stated that we were aware that Staff was working with Viaero in an attempt to expedite this application.  Emphasis added.  By this statement, we did not rule that this docket shall be handled in an expedited fashion; at most we expressed a preference for such treatment.  

16. However, we must balance the procedural due process rights of the OCC and the financial impact that any delay in issuing a final Commission decision may have on Viaero.  We therefore find that the amount of CHCSM support, if any, that Viaero will receive for the new territories will be retroactive to April 1, 2009, the first month beginning after the expiration date of the notice period in this docket.  The Commission previously adopted this approach in another CHCSM proceeding.  See Decision No. C07-0919, mailed November 9, 2007, ¶89, issued in Docket No. 07M-124T, In the Matter of the Petition of Nunn Telephone Company for High Cost Support Mechanism Funding.  


2.
Referral to ALJ 
17. We refer this docket to an Administrative Law Judge (ALJ) for determination of both scope and merits and not making any specific rulings about the scope of this docket at this point, with the exception of the issue discussed below.    



3.
Identical Support Rule


18.
The one issue that we address at this point with respect to scope is the issue of whether the identical support rule, as applied to Viaero, violates § 40-15-208(2)(a)(II), C.R.S.  The OCC raised this issue in its Notice of Intervention. Viaero argues that this issue belongs in the CHCSM rulemaking docket (where it is currently being addressed and where the OCC is an active participant), not in this quasi-adjudicatory docket.  

19.
Rule 2848(d)(III)(A)(vii) (identical support rule) states that if a competitive EP is designated anywhere in a rural incumbent local exchange carrier (ILEC) EP’s study area, the per-line amounts used to determine the competitive EP’s support shall be based on the rural ILEC EP’s support, rather than the costs of the competitive EP.  For example, Viaero, a wireless EP, would use the costs of the rural ILECs in its territories rather than its own costs.  Section 40-15-208(2)(a)(II), C.R.S., on the other hand, states that:

(II)
The commission shall ensure that no local exchange provider is receiving funds from this or any other source that, together with local exchange service revenues, exceeds the cost of providing local exchange service to customers of such provider.  Emphasis added.

20.
To the best of our knowledge, the Commission has not previously addressed this issue.  We also note that, without passing a judgment on the merits, the OCC’s argument is non-frivolous. Viaero is correct that the issue of whether the identical support rule is a good public policy belongs in the rulemaking docket, but the issue of whether it violates the statute belongs in both the rulemaking docket and in this quasi-adjudicatory docket. If this issue were deferred to a rulemaking docket and a decision on the merits in this docket (applying the existing identical support rule) was issued before a finding in the rulemaking docket that the identical support rule violates the statute, there would be an unlawful decision in this docket.  We therefore direct the ALJ to hear the issue of whether the identical support rule, as applied to a wireless company like Viaero, violates § 40-15-208(2)(a)(II), C.R.S., in this docket.  

II. order

A. The Commission Orders That:

1. The Motion to Strike Notice of Intervention filed by N.E. Colorado Cellular, Inc., doing business as Viaero Wireless (Viaero) on March 23, 2009 is denied, consistent with the discussion above.

2. The Notice of Intervention filed by the Colorado Office of Consumer Counsel on March 12, 2009 is noted.

3. We refer this matter to an Administrative Law Judge (ALJ) for determination of both the merits and scope.

4. We find that the issue of whether the identical support rule, as applied to Viaero, violates § 40-15-208(2)(a)(II), C.R.S., properly belongs in this docket (as opposed to whether the rule is a good public policy).  

5. We direct the ALJ to attempt to adjudicate this docket as expeditiously as possible.

6. We find that the amount of Colorado High Cost Support Mechanism support, if any, that Viaero will receive for the new territories will be retroactive to March 12, 2009, the expiration date of the notice period in this docket.  For the period from March 12 to 31, 2009, any awarded amount will be pro-rated.
7. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS' WEEKLY MEETING
April 8, 2009.
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� Viaero cites this section as § 40-6.5-106(2), C.R.S., but the correct citation is § 40-6.5-106(1)(b), C.R.S.


� The term “hearing” can encompass a variety of processes.  In Matthews v. Eldridge, 429 U.S. 319 (1976), the United States Supreme Court stated that due process is a flexible concept and how much process is due depends on the facts and circumstances of each particular case.  The Court listed three factors which must be balanced in determining how much due process is required in a particular circumstance: (1) the liberty or property interest that will be affected by a government action; (2) the risk of erroneous deprivation of such interest through the procedures already in place and the probable value of additional procedural safeguards; and (3) the burdens of additional procedural requirements.





2

_1219490348.doc
[image: image1.png]Lo




[image: image2.png]





 












