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I. STATEMENT AND BACKGROUND

1. This matter comes before the Colorado Public Utilities Commission (Commission or PUC) regarding exceptions to Recommended Decision No. R08-0925 (Recommended Decision), effective on September 2, 2008.  On November 21, 2008, Atmos Energy Corporation (Atmos) and Public Service Company of Colorado (Public Service) separately filed exceptions to the Recommended Decision.  On December 5, 2008, Atmos filed its response to Public Service’s exceptions, and also on December 5, 2008, Public Service filed its Response to Atmos’ exceptions.  On December 23, 2008, Public Service Company filed a Motion for Leave to Reply, and Reply to Atmos Energy Corporation’s Response to Exceptions (Motion for Leave to Reply).  On January 8, 2009, Atmos filed its response to Public Service’s Motion for Leave to Reply.

2. This Docket commenced on February 1, 2008, when Public Service filed a Formal Complaint or, in the Alternative, Petition of Public Service Company of Colorado for Declaratory Order (Complaint) against Atmos.  In the Complaint, Public Service requested that the Commission order Atmos to apply for a Certificate of Public Convenience and Necessity (CPCN) for Atmos' planned construction of five natural gas pipeline laterals in Weld County, Colorado, consisting of approximately 10.78 miles of mostly 12, 8, and 6-inch pipeline (Supply Laterals), that will extend from Atmos’ existing gas distribution system serving the communities of Greeley and Eaton and connect to the interstate pipeline facilities to be constructed by Kinder Morgan Interstate Gas Transmission, LLC (Kinder Morgan) known as the Colorado Lateral Expansion Project.  This matter was referred to an Administrative Law Judge (ALJ) by the Commission.

3. Public Service alleges that the proposed Atmos Supply Laterals from Kinder Morgan constitute a duplication of Public Service’s existing facilities and services, which is prohibited by Colorado law.  Public Service also claims that, at the very least, the Commission should determine whether Atmos is required to obtain a CPCN for the Supply Laterals.  

4. Specifically, Public Service alleges in its Complaint that the Atmos Supply Laterals will substantially duplicate Public Service’s facilities that are currently used to provide firm gas transportation service to Atmos.  It argues that the Supply Laterals will substitute for Public Service’s pipeline system currently dedicated to providing service to Atmos in Weld County.  The proposed Supply Laterals will take gas from Kinder Morgan’s interstate pipeline system and transport gas for consumption by Atmos’ existing gas distribution system in Greeley and Eaton.  This system is currently served by Public Service.  

5. On February 12, 2008, the Colorado Office of Consumer Counsel intervened in this matter by right. 

6. In its Answer, Atmos argues that these Supply Laterals fall within the scope of the “ordinary course of business” exception in § 40-5-101, C.R.S., and thus, a CPCN is not required.  To the extent that a CPCN may be required, Atmos argues that the proposed Supply Laterals may be placed into service without additional Commission approval because they will be located within the scope of its existing territorial CPCN.  

7. After hearings and reviewing evidence in this docket, the ALJ issued the Recommended Decision on September 2, 2008.  The Recommended Decision contained an in‑depth discussion on the various issues and arguments raised by Public Service and Atmos.  After making various findings of fact and conclusions, the ALJ concluded that the proposed construction of the Supply Laterals is not in the normal course of Atmos' public utility business and therefore, is subject to the provisions of § 40-5-105(1), C.R.S., which requires Atmos to obtain Commission authorization to construct the Supply Laterals.  The ALJ also determined that Public Service’s monopoly rights pursuant to the “Doctrine of Regulated Monopoly” do not prohibit Atmos’ pursuit of the Supply Laterals from Kinder Morgan.

8. We review and make findings on the exceptions filed by Atmos and Public Service below. 

II. DISCUSSION AND FINDINGS

A. Motion for Leave to Reply

9. On December 23, 2008, Public Service filed a Motion for Leave to Reply to Atmos’ Response to Public Service’s Exceptions.  Public Service also included its Reply Brief with the motion.  On January 6, 2009, Atmos filed a response opposing this motion.  

10. Rule 1400 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1, provides that “[a] movant may not file a reply to a response unless the Commission orders otherwise.” 

11. We find that Public Service’s Reply Brief unnecessarily restates Public Service’s position without adding substantive value to the discussion.  Additionally, Atmos’ response resubmits prior arguments from its response to Public Service’s exceptions.  We find that the parties fully briefed the Commission on the issues in dispute in their exceptions, and no rebuttal briefs are warranted at this time.  Therefore, we deny Public Service’s Motion for Leave to Reply and strike Atmos’ Response to the Motion.

B. Atmos’ Exception:  Ordinary Course of Business Applies

12. Atmos maintains that the evidence clearly demonstrates the construction of the Supply Laterals is in the “ordinary course of business” pursuant to § 40-5-101, C.R.S.  Atmos submits that projects should be considered usual or routine if they are: 1) within the utility’s service territory; 2) directly or reasonably associated with serving the utility’s customers; and 3) within the scope of, and consistent with, the grant of the utility’s CPCN.

13. Atmos also points to the fact that the Recommended Decision in this docket relies on a previous Commission Decision defining “normal course of business” as it is used in § 40-5-105, C.R.S., which is a statute addressing a utility’s sale of assets.
  In Recommended Decision No. R05-1224,
 the ALJ concluded that the normal course of business pursuant to § 40-5-105, C.R.S., includes that which is routine, ordinarily occurring, and usual for that business.  Atmos argues that Recommended Decision No. R08-0925 fails to apply the standard previously articulated in Recommended Decision No. R05-1224 for defining “normal course of business.”  

14. Atmos also argues that Recommended Decision No. R08-0925 ignores the evidence produced by Atmos regarding this issue.  Atmos suggests that the Recommended Decision be modified to apply Decision No. R05-1224’s standard for normal course of business.  

15. Atmos also points to Witness Christian’s testimony to demonstrate that Atmos’ facilities will deal with current customers and future growth.  It also discusses certain hearing exhibits to show that the Supply Laterals fall within the geographical service territory granted to Atmos.

16. In response, Public Service argues that the ALJ cited significant factors in determining that the construction of these facilities would not be normal or routine including the size, scope, nature, purpose, and financing scheme for the supply laterals.  Additionally, Public Service advocates that, because the Federal Energy Regulatory Commission (FERC) has exclusive authority to regulate the rates for interstate gas transportation service, the Commission is precluded from disallowing Atmos’ costs for the gas transportation services and that this preclusion supports a finding that the construction would not be normal.  Public Service also argues that the harm to Colorado consumers from the duplication of Public Service’s facilities does not fall under the “ordinary course of business” umbrella. 

1. Discussion 

a. Regulatory Background

17. Pursuant to the relevant provisions of § 40-5-101(1), C.R.S.:

No public utility shall begin the construction of a new facility, plant, or system or of any extension of its facility, plant, or system without first having obtained from the commission a certificate that the present or future public convenience and necessity require or will require such construction.  Sections 40-5-101 to 40-5-104 shall not be construed to require any corporation to secure such certificate for an extension within any city and county or city or town within which it has theretofore lawfully commenced operations, or for an extension into territory, either within or without a city and county or city or town, contiguous to its facility, line, plant, or system and not theretofore served by a public utility providing the same commodity or service, or for an extension within or to territory already served by it, necessary in the ordinary course of its business….

(emphasis added).

18. The Colorado Legislature did not specifically define “ordinary course of business.”  Additionally, asking the Commission to equate the definition of “ordinary course of business” contained in § 40-5-101, C.R.S., with the “normal course of business” as it is used in § 40-5-105, C.R.S., might result in a misconstruction of the legislature’s intent as those two statutes apply to different transactions and use different language.
19. The ALJ in this matter used the definition for “normal course of business” as guidance for his conclusion, not necessarily as binding precedent.  After assessing the analysis for “normal course of business” in Decision No. R05-1244, the ALJ determined that the Supply Laterals did not qualify for the ordinary course of business exception.  The ALJ concluded “it is clear that the Atmos Supply Laterals are significantly different from expansions of Atmos’ distribution system in the ordinary course of business to serve current and anticipated customers.  The proposed interconnection of Atmos’ distribution system to interstate pipeline facilities is an unusual event in the utility operations that is not likely to occur again in the foreseeable future.”  See Recommended Decision No. R08-0925 at p.9, ¶29.  While the interconnection with an interstate pipeline by itself is not dispositive in determining the ordinary course of business, we agree with the ALJ that it is one of many factors in this case that leads to a determination that the Supply Laterals are not in the ordinary course of business.
20. The Commission’s gas rules are silent with respect to “ordinary course of business” for CPCN purposes.  In contrast, the Commission’s electric rules directly address facilities constructed in the ordinary course of business.  Rule 3206 of the Rules Regulating Electric Utilities, 4 CCR 723-3, identifies specific conditions that apply for considering whether the facilities in question are in the ordinary course of business and require a determination of whether a CPCN application is necessary in certain cases.  This electric rule requires utilities to file annually for this determination.  The electric rules generally define ordinary course of business for transmission lines in terms of conductor resizing, changes in operating voltage, and expansion of substation land requirements.  These conditions are specific to electric service and do not have an analogous application in this gas case.  The gas rules are silent with respect to ordinary course of business, and the approach taken in the Recommended Decision is appropriate.
21. Although natural gas and electricity service in Colorado are addressed under § 40-5-101, C.R.S., as the same primary statute with respect to monopoly service, gas and electric service have many significant differences in regulatory treatment.  Natural gas is commonly transmitted across the United States under a system of federal rules that have evolved over time.  Although the U.S. electric grid provides interconnection across the same states, electricity is often generated near the load and, as a result, long-haul electric transmission lines are uncommon.  For example, the record in this case indicates that Public Service accesses Colorado Interstate Gas Company (CIG) and other interstate pipelines entering Colorado at its northern border, and the Kinder Morgan transportation service proposed for Atmos provides similar transmission access.   

22. The Natural Gas Act of 1938 established federal jurisdiction over interstate gas transmission, and in 1954 the Hinshaw amendment clarified that states have jurisdiction over intrastate gas pipelines.  The Public Service – Atmos transaction addressed here is under our jurisdiction.  In contrast, the intrastate electric service Public Service provides to Black Hills in Colorado is subject to FERC jurisdiction.  

23. Years ago gas was provided in a manner similar to electric service, in the context that the commodity/energy was bundled with the transportation requirements for that service.  FERC Order 436 required interstate gas utilities to allow optional transportation-only service for gas, and FERC Order 636 mandated the separation of supply and delivery services for interstate pipelines.  States then followed by implementing optional transportation service.  The gas utility services that Public Service has provided to Atmos, as well as the Kinder Morgan service proposed to be provided to Atmos, are transportation-only services.  Under either transportation provider, Atmos must procure its gas supply under a separate transaction.  Although FERC has begun to take similar steps to unbundle certain aspects of electric service, electricity generally remains a bundled transaction, where utilities sell power as a combined energy and transportation service.

24. These many differences between electric and gas service provide a reasonable basis for disparate applicability of Colorado statutes, as well as federal requirements.  Atmos raises the Public Service proposal to terminate service to Black Hills as an inconsistency in Public Service’s case.  Although we agree that, on its face, the Public Service proposal to discontinue electric service to Black hills appears to be quite inconsistent with its case here, we find that the difference in jurisdiction between gas and electricity could justifiably lead to dissimilar treatment.  However, in making a determination in this case we must consider how our jurisdictional pipelines function in tandem with the FERC-jurisdictional transmission pipelines.  The record in this case is clear that our jurisdictional utilities commonly receive service from interstate pipelines.  Therefore, our ruling here must recognize that utilities can interconnect with interstate pipelines, which creates unique situations when the two jurisdictions meet.  For example, interstate pipelines are not limited by Colorado statutes that prohibit the duplication of facilities, as discussed in detail below. 

b. Relevant Facts in this Docket

25. The record in this docket identifies relevant factors that are applicable to an ordinary course of business determination although no single factor is determinative in this case.  These factors include whether the facilities serve contiguous areas to expand service to new customers, expansion of service into other non-contiguous areas within a utility’s certified service territory, new supply source connections, the accounting treatment of the facilities, and the existence of any other utilities that may be impacted by the new facilities.  However, we reiterate that the assessment must be made on a case-by-case basis.
26. As advocated by Public Service, we agree that it is not common or “ordinary” for a utility to use these system expansion methods to completely replace an existing supply source and substantially discontinue the use of a major gas supply pipeline.  Utilities commonly make new supply connections and system expansions to serve incremental growth and to provide service to customers in expanding territories.  Although the Supply Laterals contain aspects of these “ordinary” methods, the laterals are clearly installed for the primary purpose of switching to an entirely new system supply source, and have other unusual aspects including the facility cost accounting, as discussed in detail below.  
27. We agree with the findings and ultimate conclusion reached in the Recommended Decision.  In the Recommended Decision, the ALJ found that the proposed Supply Laterals were not in the ordinary course of business for several reasons.  He noted that this project is significant and costly.  He also found that the Atmos Supply Laterals are significantly different from an expansion of Atmos’ distribution system that would be necessary to serve the growth needs of current and anticipated customers.  The ALJ concluded that the proposed interconnection of Atmos’ distribution system to interstate pipeline facilities, designed to replace the current system supply, constitutes an unusual event in the utility operations that is not likely to occur again in the foreseeable future.  The ALJ concluded that the purpose of the Supply Laterals is to connect Atmos’ system to a new upstream transportation service provider, not to serve load growth.

28. Further, the size, cost, and planned operation of the project demonstrate that the project is not in the ordinary course of business.  The estimated cost of the project ($6.2 million) equates to nearly a 19 percent increase in the net book cost of Atmos’ entire Northeast Colorado Distribution Area and 74 percent of Atmos’ annual cost of service for that area, exclusive of gas costs.
29. Lastly, the Recommended Decision finds that the novel financing and cost recovery approach is not within the ordinary course of business.  While Atmos intends to take ownership of the facilities, the actual cost of the facilities will not be recorded in the company’s financial records.  Instead, cost recovery of these facilities will be rolled into the upstream pipeline transportation fees that Atmos would pay to Kinder Morgan.  While this unusual transaction is not necessarily improper, it is certainly not the approach a utility would ordinarily take to recover its system expansion costs.
30. Public Service asserts that the unusual accounting method for the Supply Laterals will preclude our review of the prudence of the cost recovery for these laterals, since the cost recovery would be a part of Atmos’ upstream pipeline costs.  While we agree with Public Service that FERC has exclusive authority to regulate the rates for interstate gas transportation service, we explicitly disagree with Public Service’s statement that the Commission is precluded from disallowing Atmos’ costs for the gas transportation services.  While we do not regulate FERC jurisdictional services, we can certainly review the prudence of the actions of PUC-jurisdictional utilities with respect to purchasing such services.  However, because the cost recovery of the Supply Laterals would be embedded within Kinder Morgan’s overall transportation rate, the Commission may not be able to perform a detailed prudence review of the specific costs of the laterals, as would be possible under traditional accounting practices. 

C. Atmos’ Exception:  Create a Standard for “Ordinary Course of Business”

31. Atmos’ argument that the Recommended Decision fails to apply the previously employed standard for “normal course of business” to the facts in this case leads into its second exception, namely, that the Recommended Decision does not provide practical guidance for utilities to determine whether a project meets the ordinary course of business exception from a CPCN.

32. In response, Public Service argues that this is not a sufficient ground to reverse a recommended decision.  Additionally, Public Service notes that developing a standard to apply the “ordinary course of business” constitutes a petition to initiate a formal rulemaking and is more appropriate for a rulemaking docket under Commission Rule 1302.  Additionally, Public Service argues that this argument is late, as Atmos had opportunity to seek guidance on this issue in the past.  

33. The Recommended Decision and this Decision, in the preceding section, extensively discuss the issues considered in rendering our determination that the Supply Laterals do not fall within the ordinary course of business.  Additionally, Public Service appropriately points out that defining “ordinary course of business” requires initiation of a rulemaking as it would affect the rights of future parties, and thus, defining the term would be inappropriate in this complaint docket.  See generally § 24-4-101, C.R.S. et seq.; see also Home Builders Ass’n of Denver v. Public Utils. Comm’n, 720 P.2d 552, 561 (Colo. 1986).  We find that the appropriate procedure is to explain in this Decision why the facts and circumstances in this case lead to a determination that the Supply Laterals are not in the ordinary course of business, but deny the request to establish a standard for such determination.  Thus, we deny this exception.  

D. Atmos’ Exception:  Atmos’ Existing CPCN Applies

34. Atmos asserts that if the Supply Laterals do not fall within the ordinary course of business exception, its existing CPCN covers the proposed facility.  Atmos argues that the Recommended Decision fails to address this issue.

35. In 2002, Atmos’ operating division, Greeley Gas Company, received a CPCN to extend and operate its natural gas distribution system within certain areas of Weld County.
  It argues that these Supply Laterals fall within the geographical service territory granted to Atmos, which also expressly allows for the extension of facilities.  

36. Public Service opposes this assertion, arguing that Atmos’ interpretation of its existing CPCN is overly broad.  It also argues that Atmos’ CPCN is a service area CPCN, and this CPCN does not authorize the Supply Lateral facilities.  Public Service asserts that unless application for a CPCN was specifically made to authorize construction, Atmos does not have Commission authority for construction of these new facilities.  Public Service also notes that one of the conditions in Decision No. C02-129, which granted the existing CPCN to Atmos in this area, discussed that the CPCN authorization would not interfere with the gas transportation service Public Service provides to Atmos.
37. Atmos’ existing CPCN is a service area CPCN and is not applicable to facilities such as the Supply Laterals at issue.  Section 40-5-101(2), C.R.S., addresses service territories for public utilities and directs the Commission to assign specific service territories to each utility.  Additionally, the Commission’s gas rules distinguish between facility CPCNs and service area CPCNs, acknowledging that two types of CPCNs are different.
38. Specifically, Rule 4101, titled “Certificate of Public Convenience and Necessity for Service Territory” describes the contents for an application for a CPCN for Service Territory.  On the other hand, Rule 4102, tilted “Certificate of Public Convenience and Necessity” outlines different application requirements for a CPCN for facilities.

39. Based on the clear language of the statute and our rules, we find that service area CPCNs apply only to the facilities associated with the delivery of utility service to end-use customers in a specific territory and do not cover facilities such as the Supply Laterals at issue in this docket.  Atmos’ existing service area CPCN is not so broad as to allow Atmos to engage in acquiring new Supply Laterals without a facility CPCN.  Accordingly, we deny this exception.  
E. Public Service’s Exception:  Doctrine of Regulated Monopoly Prohibits this Project and Prohibits Duplication of Facilities

40. Public Service’s main exception is that the Doctrine of Regulated Monopoly prohibits the construction of the Atmos Supply Laterals because these facilities would duplicate existing Public Service facilities, and § 40-5-101(1), C.R.S., prohibits the wasteful duplication of facilities among different utilities  It disagrees with the ALJ’s conclusion that an exclusive right to provide service is only for a certificated territory.

41. Public Service submits that the Colorado Supreme Court (Court), in Western Colorado Power Co. v. Public Utilities Comm’n, 411 P.2d 785, 791 (Colo. 1966), articulates that the Doctrine of Regulated Monopoly is designed “to prevent, in the interests of the general public, unnecessary duplication of facilities or systems for furnishing the same to customers.”  

42. Additionally, Public Service cites § 40-5-101(2), C.R.S., to argue that a utility may provide service to a particular service area to the exclusion of other utilities.  It submits that the purpose of this statute is to protect against wasteful and inefficient duplication of public utility facilities and to prevent competition.  Regarding territory versus facilities, Public Service reasons that § 40-5-101(1), C.R.S., expressly grants the Commission the authority to issue facility CPCNs and therefore, it is within the Commission’s authority to resolve a conflict about duplication of facilities.  
43. In response, Atmos argues that the Recommended Decision correctly finds that an exclusive right to serve particular customers derives only from a territory-specific CPCN.  Additionally, Atmos maintains that there will be no duplication of facilities because the new proposed facilities would connect to Kinder Morgan’s interstate pipeline system known as the Colorado Lateral Expansion Project.  It argues that Public Service does not have facilities connecting Atmos’ local distribution system to the Kinder Morgan pipeline in Weld County and therefore, these proposed facilities are not duplicative.

44. The Doctrine of Regulated Monopoly is a court-created theory interpreted from the Commission’s delegated authority to regulate utilities and issue exclusive CPCNs.  “This doctrine is premised on the concept that the public interest is best served by restricting the number of competitors, rather than by permitting unlimited competition to prevail.”  Public Utils. Comm’n v. Staton Transp. Co., 386 P.2d 590, 594 (Colo. 1963).

45. Public Service cites Western Colorado as an example of a situation where the court overturned an issuance of a CPCN for construction of a power plant because it violated the Doctrine of Related Monopoly and would cause a duplication of facilities.  In Western Colorado, Colorado-Ute, an electricity wholesaler, filed an application for a CPCN to construct a steam electric generating plant and transmission lines to deliver power to certain new customers it intended to serve wholesale.  Western Colorado, 411 P.2d at 787.  Public Service and Western Gas protested, arguing that that the proposed facilities and lines would cause physical and uneconomical duplication of their lines and that no need existed for these proposed facilities.  Id. at 787.  The Commission granted the application for the plant, and Western Colorado Power Company appealed.  Id. at 786-87.  

46. The Court reversed the Commission’s ruling after examining the principle of the Doctrine of Regulated Monopoly.  See id. at 789-91.  The Court also reviewed a statute that is the predecessor of § 40-5-101(1), C.R.S., regarding the construction of new facilities.  Id. at 791.  It concluded that this statute “is the foundation of the regulatory monopoly principle and as this court has observed on many occasions it was designed to prevent duplication of facilities and competition between utilities, and to authorize new utilities in a field only when existing ones are found to be inadequate.”  Id.
47. The Court also agreed with a Commissioner’s perspective regarding the statute:  “…the objective of the statute is to avoid duplication of sources of power in the public interest.  Why should the consuming public pay for, and maintain, two sources of power if one will do…?”  Id.  Moreover, the Court pointed out that regarding electric wholesale power, allowing customers to choose their provider “obviously” creates duplication and fosters competition.  Id.  The Court ultimately found the following:  1) adequate electric service was already available for the proposed new customers; 2) construction of an additional plant is not necessary; 3) affirming the district court and the Commission would sanction duplication of existing electric facilities which are adequate to supply the needs of the public; and 4) affirming the Commission’s Decision would be inconsistent with the doctrine of regulated monopoly.  Id. at 793-94.  Thus, the Western Power Court held that adding a new power plant to serve the same or additional customers in a territory would violate this doctrine.

48. Unlike the facts in this docket, Western Power addresses the Doctrine of Regulated Monopoly only in the context of duplication of electric generation facilities ultimately benefitting end users in the same service area.  Further, in Western Power, the state had CPCN jurisdiction over generation (i.e., production), transmission, and distribution service.  The facts in this Atmos case are quite different, as production and interstate transmission are subject to FERC jurisdiction, so the Supply Laterals allow Atmos to connect to the open market supply established by FERC.  

49. The Western Power Court was concerned that the same user would be required to pay for two generation facilities maintained by two utilities for its electric service.  Because the service to the ultimate end users was already adequate, the court concluded that it would be wasteful to add facilities for the same ultimate end users or the same area already served by other utilities.  To the contrary, the dispute in this docket between Atmos and Public Service does not impact end users or ratepayers in the same service area.  In this situation, Atmos is replacing Public Service’s gas transportation service with its own Supply Laterals, and end users will not be affected by this, nor will end-users choose whether Public Service or Atmos provides this type of service.  Additionally, the power plant in Western Power would have served a variety of customers; in this case, the Supply Laterals ultimately are a way for Atmos to self-provide gas transportation services, which have a minimal effect on end users and ratepayers. 

50. Additionally, the facts in Western Power involved an entire electric generation facility, which is a large undertaking.  The power plant would not only involve a $22 million dollar construction project (1962 dollars), but it would involve generation, maintenance, and associated transmission lines.  A power plant may completely change the dynamic for a utility and end users in its own service area, and the electric distribution, transmission, and production are subject to state CPCN jurisdiction.  In this matter, the Supply Laterals would only be used for the intrastate transportation of gas, as the production and interstate transmission functions are fully competitive under current federal regulations.  Further, the lines cost $6.2 million (2008 dollars), which is a small fraction of the total transmission cost for the gas Atmos procures.  This proposal would not require other extensive projects and undertakings as required in Western Power and would not materially impact end users, Atmos’ customers, or Public Service’s customers.  Additionally, the Supply Laterals at issue are outside of Public Service’s territory.

51. While looking at factors that may determine whether this court-created doctrine applies in a public utilities case, size may be a factor.  In the Western Power case, the activity prohibited by the Doctrine of Regulated Monopoly was an extremely costly power plant.  This is a large undertaking, both in terms of money, time, and effect on ratepayers.  In this case, the pipeline is not as large of an undertaking as a power plant to generate and create a large amount of supply to ratepayers.  

52. Another noteworthy distinction between Western Power and other cases invoking the Doctrine of Regulated Monopoly and the facts in this docket is that the proposed Supply Laterals will not result in a duplication of service to end-users.  While we understand that Public Service may lose revenue from the termination of its contract with Atmos, ratepayers will not be materially affected, and Public Service customers will not in any way need to pay for Atmos’ proposed Supply Laterals.  In fact, all Colorado ratepayers may benefit from the presence of competing interstate pipelines.

53. The cases Public Service cites regarding the Doctrine of Regulated Monopoly and how it prohibits duplication of facilities all concern service or facilities for the same area and/or for the same end users.  No case discusses the notion of duplicating facilities in different territories or service areas and whether the Doctrine of Regulated Monopoly applies to such a situation.  However, a review of similar cases regarding potentially overlapping CPCNs while serving different customers also indicates that providing a CPCN to Atmos for these specific facilities would not violate the Doctrine of Regulated Monopoly. 

54. In Rocky Mtn. Natural Gas Co., Inc. v. Public Utils. Comm’n, 617 P.2d 1175 (Colo. 1980), the Court assessed whether a gas pipeline supplying service to an oil shale tract constituted a duplication of facilities prohibited by statute.  In Rocky Mtn. Natural Gas, RMNG filed an application with the Commission to serve an oil shale tract, and Western Gas Slope Company (Western) also filed an application to lift restrictions placed on its existing certificate so that it could also serve the same tract.  Id. at 1176.  The Commission ultimately denied RMNG’s application and granted Western’s application.  Id.  On appeal, the court noted that RMNG’s CPCN passed the general area of the tract at issue, but it did not cross or enter the tract.  Id.  Additionally, Western constructed its pipeline near the tract pursuant to a different CPCN which allowed it to transmit gas through the region and supply limited service to industrial customers.  Id.  This CPCN reflected territorial and service restrictions.  Id.
55. On appeal, RMNG first argued that its certificate granted it an exclusive right to serve customers in that region of the pipeline.  Id.  The Court agreed with that general notion; however, it also cautioned that if the original CPCN does not encompass the new proposed service, then the utility does not have an exclusive right to that service.  Id. at 1177 (citations omitted).  

56. RMNG also argued that lifting the restriction on Western’s pipeline created a duplication of services, which is contrary to regulatory principles.  Id.  The Court pointed out that this argument was flawed as it was based on a pre-existing right to provide service, which does not exist.  Id.  The Court then held: “When there is no pre-existing right to serve an area, the new area ‘could be certified to whomever the P.U.C., exercising its expertise, determined was best able to serve the territory.’”  Id. (citing Western Colorado Power Co. v. Pub. Utils. Comm’n, 428 P.2d 922 (1967)).  Ultimately, the Rocky Mtn. Natural Gas Court found: 1) Western had already begun arranging for the necessary permits; 2) Western could provide the shortest pipeline extension; and 3) Western had already established a good record of providing service in the region.  Id. at 1178.  The Court concluded that those factors favored removing restrictions on Western’s existing CPCN, and the court affirmed the Commission.  Id. 

57. Here, we have an analogous situation to the facts in Rocky Mtn. Natural Gas.  Public Service has a facility CPCN to operate certain facilities to provide Atmos with gas transportation service to Atmos’ certificated service territory.  Public Service argues that Atmos’ proposed Supply Laterals would serve the same purpose as Public Service’s pipelines and therefore constitute a duplication of facilities.  However, as noted above, Public Service does not have an absolute right to serve Atmos within Atmos’ own territory.  Additionally, the service Public Service supplies to Atmos does not fall within Public Service’s service area CPCN; Public Service is not required to serve Atmos as if Atmos were a customer inside Public Service’s territory.  To the contrary, Atmos seeks to invoke termination provisions contained in its service contract with Public Service in order to operate its own Supply Laterals within Atmos’ own service area.  Therefore, pursuant to the holding in Rocky Mtn. Natural Gas regarding the duplication of facilities, this different service outside of Public Service’s certified territory does not constitute an impermissible duplication of facilities.

58. Courts agree that the doctrine applies to avoid an overlap in customers serviced by public utilities.  In Town of Fountain v. Public Utils. Comm’n, 447 P.2d 527 (Colo. 1968), the Town of Fountain (Fountain) sought judicial review of a Commission Decision where the Commission allowed Mountain View Electric Association, Inc. (Mountain View) to serve an area within Fountain, even though Fountain held a CPCN to provide electricity for the area.  Id. at 527-28.
  On appeal, the Court viewed the facts in light of the Doctrine of Regulated Monopoly.  The Court concluded that the Commission’s modification of Fountain’s certificate and granting of Mountain View’s request for a CPCN was in the public interest based on the circumstances and pointed out that Mountain View did not extend service to customers within Fountain’s area until it received authorization from Fountain to do so.  Id.  The Court viewed these releases as relevant to the question of whether Fountain was unable or unwilling to serve.  Id.
  The Court allowed both utilities to operate in somewhat overlapping areas but made it clear that customers were not to be shared.
59. We should also note that § 40-5-101(1), C.R.S., requires that:
[i]f any public utility, in constructing or extending its line, plant, or system interferes or is about to interfere with the operation of the line, plant, or system of any other public utility already constructed, the commission, on complaint of the public utility claiming to be injuriously affected, after hearing, may make such order prohibiting such construction or extensions or prescribing such terms and conditions for the location of the lines, plants, or systems affected as to it may seem just and reasonable.

(emphasis added).  In contrast, § 40-5-101(2), C.R.S., requires that “[w]henever the commission, after a hearing upon its own motion or upon complaint, finds that there is or will be a duplication of service by public utilities in any area, the commission shall, in its discretion, issue a certificate of public convenience and necessity assigning specific territories to one or to each of said utilities…”  (emphasis added).  While § 40-5-101(1), C.R.S., allows the Commission to order the elimination of interfering facilities, § 40-5-101(2), C.R.S., requires the Commission to exclude duplication of service in a specific area.  Further, this second subsection that mandates Commission action is silent as to duplication of facilities in separate areas served 

by separate public utilities.  Similarly, the Commission’s rules, as discussed above, are divided into service area and facilities CPCNs. 

60. To discern the intent of the legislature, the Commission must look first to the statute’s plain language.  Bd. Of County Comm’rs v. Costilla County, 88 P.3d 1188, 1193 (Colo. 2004).  Where the language of a statute is plain and clear, the Commission must apply the statute as written.  Univex Int’l, Inc. v. Orix Credit Alliance, Inc., 914 P.2d 1355, 1358 (Colo. 1996).  When a statute is silent on a certain matter and that silence prevents a reasonable application of the statute, we must endeavor to interpret and apply the statute despite that silence all the while striving “to effectuate the General Assembly’s intent and the beneficial purpose of the legislative measure.”  In re Estate of Royal, 826 P.2d 1236, 1238 (Colo. 1992).  In this case, since the legislature specifically included the distinction of duplication of facilities within a certificated territory, we should presume it specifically excluded a broader application of this concept to facilities within separate territories.

61. While we do not disagree that the Doctrine of Regulated Monopoly has a purpose---to avoid overlap of facilities for the same end-users--we find that the Doctrine of Regulated Monopoly does not apply here.  We have, in this case, a situation where a utility chooses to terminate one wholesale arrangement for another, more beneficial wholesale arrangement.  In this case, we are dealing with Atmos changing its gas transportation service provider from Public Service in order to self-provide within Atmos’ own service territory.  We find that the Doctrine of Regulated Monopoly does not go so far as to bar this type of business transaction.  

62. As discussed earlier, the interstate natural gas industry has evolved into a fully competitive supply market.  It is undisputed in the record in this case that the FERC encourages the competitive interstate supply markets, as it granted Kinder Morgan’s CPCN to extend its transmission system to serve Atmos – largely duplicating the existing interstate transmission pipeline owned by CIG.  It is also undisputed in the record that if Kinder Morgan extended its lines to Atmos’ existing city gate, Atmos could contract with Kinder Morgan in place of the current Public Service contract without invoking any challenge to the Doctrine of Regulated Monopoly.  The issue in this case is whether interjecting the Atmos Supply Laterals into this supply system creates a duplication of facilities that is contrary to Colorado statutes.  We find that the duplication of facilities limitations in §  40-5-101, C.R.S., and case law establishing the Doctrine of Regulated Monopoly does not provide Public Service the exclusive right to provide wholesale transportation service to Atmos.  We therefore deny Public Service’s exception on this issue.

63. Since the Doctrine of Regulated Monopoly does not apply to the Supply Laterals, it is not necessary to address the Atmos assertion that its proposed laterals do not duplicate the Public Service facilities.

F. Public Service’s Exception:  Right to Provide Upstream Service, Conditions

64. Separate from the Doctrine of Regulated Monopoly discussed above, Public Service makes additional arguments describing its right to provide upstream service and specific conditions that a utility must satisfy to demonstrate that it is willing and able to continue to provide service.  Public Service argues that because it has the necessary facilities and has already established upstream service to Atmos in Weld County, it has the right to continue serving Atmos.  Public Service acknowledges that it does not have a territorial CPCN to provide service directly to end users and other retail customers in Weld County in the vicinity of Atmos’ gas system.  Instead, Public Service holds facility-specific CPCNs issued by the Commission authorizing it to operate this intrastate gas pipeline system in Weld County.  

65. Public Service proposes that the Commission adopt specific conditions that an upstream pipeline must meet in order to preserve its right to continue to provide service.  Public Service argues that Atmos cannot terminate its service with an upstream provider and begin service with another unless: (1) it gives the upstream utility the opportunity to discount its services to match economic considerations reflected in the bona fide offer from the alternative provider; and (2) the upstream utility provider declines to match this—essentially a right of first refusal.

66. In its response, Atmos argues that this argument fails because there is no basis in Colorado law for the “right to match” proposal.  Specifically, Atmos submits that the ALJ appropriately recognized the flaw in this argument because if Public Service were right, Atmos could never provide its own service and review competitive alternatives.  Atmos also points out that Public Service had the opportunity to negotiate favorable contract terms but failed to offer terms that were better than the current agreement with Kinder Morgan.  Finally, Atmos argues that the right of first refusal is a moot issue since Public Service recently notified Atmos that it will be terminating its relevant transportation contract with Atmos.

67. Atmos notes that in Docket No. 07A-447E, Public Service’s Electric Resource Plan (ERP), Public Service announced it would not be renewing wholesale electricity contracts with certain downstream electric utilities, including Aquila/Black Hills.  Aquila opposed this contract termination.  In that proceeding, the Commission denied Aquila’s request to require Public Service to extend the contract.  Atmos argues Public Service is taking the opposite position in this case, and Atmos claims its arguments are consistent with what Public Service did in the ERP proceedings and on which Public Service prevailed.  Atmos asserts that it is this obligation and the awareness that Public Service can terminate the contract that leads Atmos to explore alternatives in the first instance.  Atmos also notes that its contract with Public Service allows a termination initiated by either side. 

68. Regarding the Doctrine of Regulated Monopoly, Atmos concludes that a facility-specific CPCN holder is provided with protection against improper duplication of facilities pursuant to § 40-5-101(1), C.R.S.  Atmos notes, however, that this protection does not provide an exclusive right to serve customers pursuant to a facility-specific CPCN, as the Recommend Decision holds at ¶43.
69. Public Service states that the Commission recently addressed this facilities CPCN issue.  Public Service cites Docket No. 04A-113G (Whitewater) where the Commission granted Kinder Morgan a CPCN to construct gas distribution facilities and to provide service within a specific geographical area.  Additionally, the Commission granted a CPCN to RMNG to construct certain town border station facilities and to provide upstream sales and transportation services to Kinder Morgan.  Public Service opposed the granting of these CPCNs because it had existing gas pipeline facilities in the vicinity and was capable of providing upstream gas transportation service to Kinder Morgan.  Public Service claimed an existing legal right to serve the northern portion of the proposed service territory because it has existing facilities near the proposed service territory.  Public Service also claimed that its existing facilities were sufficient to provide service to at least a portion of the proposed service territory; consequently, creating the new service territory would result in a stranded investment or would create duplicative facilities. 
70. Public Service asserts that the Commission Decisions in the Whitewater case demonstrate that facilities CPCNs provide an exclusive right to provide service, and therefore it has the right to continue to serve Atmos. 
1. Discussion 

71. In the Recommended Decision in the Whitewater case, the ALJ determined that there were no distribution facilities in the proposed area and there was no certificated utility providing natural gas service in the area.  Additionally, the ALJ determined that the evidence established that RMNG and Kinder Morgan were better able to service the Whitewater territory, since Public Service did not have a feasible plan to provide the necessary service.  See Docket No. 04A-113G, Decision No. R05-2069, issued March 5, 2005.  In its order on exceptions, the Commission clarified that it granted an area CPCN to Kinder Morgan but a facilities CPCN to RMNG for transmission facilities.  See Decision No. C05-0592.  
72. Public Service attempts to use the Commission’s Decision on exceptions in the Whitewater case, Decision No. C05-0592, as authority regarding the exclusive right to facility CPCNs.  It quotes the Commission saying:  “…if [Rocky Mountain] installs facilities and provides service to KMI, any efforts by another provider to compete with that existing service would be a duplication of facilities prohibited by § 40-5-101, C.R.S.”  See Decision No. C05-0592.
73. Although Public Service is correct that in the Whitewater case the Commission granted a facilities CPCN to RMNG and excluded the possibility of Public Service providing a portion of that upstream supply service, we find that the determinations in the Whitewater case do not apply here.  In the Whitewater case, Public Service requested the Commission to “carve-out” a portion of the new Kinder Morgan service territory to be supplied by Public Service.  The Commission granted an area CPCN to Kinder Morgan for a proposed new service territory, and a facilities CPCN to its affiliate RMNG for a new supply source because it was an integral part of the overall Whitewater proposal.  The determination made in the Whitewater case granted a facilities CPCN to RMNG without imposing the “carve-out” proposed by Public Service.  
74. The facts and circumstances in the case at hand are entirely different.  In this case, the contract for the upstream supply pipeline owned by Public Service is expiring, and Atmos simply explored alternatives for self-providing service.  The primary question in this case is whether a facilities CPCN establishes an exclusive right for Public Service to serve Atmos.  In the Whitewater case, the primary question was whether Kinder Morgan and RMNG could provide service to an unserved area near Public Service facilities.  Further, in that case Public Service did not raise the question of whether it could compete with RMNG to provide service to Kinder Morgan after the RMNG contract expires.  Instead, Public Service proposed that the Commission “carve-out” a portion of the Kinder Morgan service territory to be supplied by Public Service from the beginning.  
75. Although the Whitewater decisions mention the prohibition of duplication of facilities with respect to § 40-5-101, C.R.S., those decisions did not address the differences between § 40-5-101(1), C.R.S., and § 40-5-101(2), C.R.S., as discussed above.  The primary issue in the Whitewater case was the service area certification, and the facilities CPCN was only questioned as to whether a “carve-out” was appropriate.  In contrast, in the case at hand the facilities CPCN is the primary issue. 
76. With respect to Public Service’s request that it be given a first right of refusal based on the Whitewater case, we find that the facts of that case do not apply to any right of upstream service.  Atmos points out that there is no legal basis for this argument, which we determined in the Doctrine of Regulated Monopoly section, above.  Further, Public Service’s argument regarding right of first refusal undermines and contradicts its stance on the fact that the Supply Laterals constitute duplicative facilities.  If these facilities were truly duplicative and barred by the Doctrine of Regulated Monopoly and § 40-5-101, C.R.S., then Public Service would not be in a position of having to present a discount in an attempt to compete with another alternative.
  
77. From a policy perspective, it is true that gas utilities currently operate under a first right of refusal policy when considering discounts to end-use customers.  For example, if a customer can build its own line to an interstate pipeline, the utility will consider discounting its rates under § 40-3-101, C.R.S., or § 40-3-104.3, C.R.S.  If a customer can demonstrate that it can get lower cost service by bypassing the utility, then the utility will typically discount its transportation rates to match this lower cost alternative.
78. This right of first refusal discounting system has served Colorado utilities well, as it prevents unnecessary by-pass facilities, and provides utilities with a continuation of revenues.  However, this situation with Atmos is not an appropriate application of the right of first refusal.  Atmos points out that if it accepts Public Service’s discount offer now, then Atmos will not likely have the same offer from Kinder Morgan the next time the contract is up for renewal.  Thus, Public Service could discontinue the discount.  It appears unlikely that Kinder Morgan will go through the work of putting a proposal together again in the future, if it was only used to discount the Public Service rate this time.  While the right of first refusal works well for a customer that could install its own bypass pipeline, the concept breaks down if a utility must count on a proposal from an interstate pipeline to provide the service alternative.  Thus, we deny Public Service’s exceptions requesting a first right of refusal.
G. Public Service’s Exception:  Section 40-3-104.3, C.R.S., Does Not Obviate Protections Afforded Under the Doctrine of Regulated Monopoly
79. Public Service argues that § 40-3-104.3, C.R.S., should not supersede or repeal § 40-5-101, C.R.S., but rather the two statutes should be harmonized and applied.  Because the legislature has not intended to abandon the regulated monopoly doctrine, Public Service’s argument is that it should not be repealed.  It argues that the ALJ did not harmonize these two statutes and proposes that the Commission should.  We affirm the ALJ’s discussion and see no need to elaborate further.  
H. Public Service’s Exception:  Policy Considerations
80. Public Service argues that if Atmos is permitted to take service from Kinder Morgan instead of remaining with Public Service, Public Service will lose gas transportation service revenues of $4 million annually which will harm its customers.  Atmos asserts that having two competing supply pipelines will provide competitive cost pressure, which will benefit Atmos’ customers.  Further, the two pipelines will provide redundant supply connections for the Atmos distribution system. 
81. Public Service also argues that if the Commission does not find that Public Service has an exclusive right to provide this service to Atmos, then the Decision will result in a fundamental shift in the way the public utilities conduct their operations in Colorado.
82. We agree that Public Service’s argument regarding the fundamental shift is relevant in this docket.  If we interpret the statutes to allow Atmos to switch its supply source, then other utilities receiving service from PUC jurisdictional pipelines may also have the ability to investigate alternate supply sources.  Further, by this interpretation, Public Service may not be obligated to continue to provide service to other utilities after contract expiration.  
83. We also agree that utility supply/transportation service that is not protected under the Doctrine of Regulated Monopoly should be governed by contract, and some existing utility supply/transportation service arrangements may not recognize this reality.  For example, Public Service’s arrangement to provide other utilities with upstream transportation service to access gas supply is provided under tariff transportation rates, with short-term transportation service agreements.  Long-term service contracts may be required instead.  However, we disagree with Public Service that these policy issues present a valid reason to find that Public Service has an exclusive right to provide such service in this or similar circumstances.  It is reasonable that wholesale transportation service delivered outside the utility’s service territory may need to be provided under a separate service arrangement than for service to end-use customers inside the utility’s service territory.  Further, to the extent that such merits issues are relevant, they should be raised in the future Atmos CPCN application.
I. Public Service’s Exception:  Cease and Desist Order
84. Public Service requests that the Commission require Atmos to cease construction on the Supply Laterals until completion of the CPCN Proceeding.  Atmos argues that Public Service failed to demonstrate that it has an exclusive right to provide service and it failed to show that the Supply Laterals are an improper duplication of Public Service’s facilities.  Thus, a cease and desist order would be inappropriate.
85. These Supply Laterals concern a contract between Kinder Morgan, a FERC-jurisdictional utility, and Atmos, and we will not interfere with this contract.  However, Atmos proceeds with the Supply Laterals at its own risk and, if it cannot obtain a CPCN for this endeavor, then it may bear the financial burden of proceeding with the construction at this time.

J. Scope of Future Dockets

86. Although the merits of these proposed Supply Laterals are discussed in detail in this docket, any future CPCN docket for these Supply Laterals will be more efficient if we specify certain scope issues here:

a) The merits of a CPCN for these proposed facilities are not addressed in this docket and would be appropriate for the future CPCN docket.  Atmos has not proffered an application and associated testimony where it has the burden of proof and must do so before the Commission issues a CPCN.

b) The Doctrine of Regulated Monopoly is fully addressed here, and should not be re‑litigated by these parties in the future CPCN docket.

c) The application of ordinary course of business to the Supply Laterals is fully addressed here, and should not be re‑litigated by these parties in the future CPCN docket.

d) The application of Atmos’ existing service area CPCN authority to the Supply Laterals is fully addressed here, and should not be re‑litigated in the future CPCN docket.

III. ORDER

A. The Commission Orders That:

1. The exceptions to Recommended Decision No. R08-0925, filed by Atmos Energy Corporation are denied, as discussed in detail above.

2. The exceptions to Recommended Decision No. R08-0925, filed by Public Service Company of Colorado are denied, as discussed in detail above.

3. The Motion for Leave to Reply to Atmos’ Response to Public Service’s exceptions, filed by Public Service Company of Colorado on December 23, 2008 is denied, consistent with the discussion above.

4. The 20-day time period provided by § 40-6-114(1), C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Order. 
5. This Order is effective upon its Mailed Date.
B. ADOPTED IN COMMISSIONERS’ DELIBERATIONS MEETING
February 5, 2009.
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 	� Section 40-5-105, C.R.S., states: (1) The assets of any public utility, including any certificate of public convenience and necessity or rights obtained under any such certificate held, owned, or obtained by any public utility, may be sold, assigned, or leased as any other property, but only upon authorization by the commission and upon such terms and conditions as the commission may prescribe; except that this section does not apply to assets that are sold, assigned, or leased: (a) In the normal course of business; or (b) That are owned by a telecommunications service provider and: (I) Are not used in the provision of regulated telecommunications services; or (II)(A) Are land and support assets and are not directly used in the provision of regulated telecommunications services. (B) A telecommunications service provider shall provide notice to the commission of transactions subject to this subparagraph (II), along with the associated accounting entries on the provider's books and records, to permit the commission to determine, if necessary, the disposition of any gain or loss from the transaction.


� Recommended Decision No. R05-1224 was affirmed by the Commission in Decision No. C05-1454, mailed on December 12, 2005, when the Commission denied exceptions in that docket.


� See Decision No. C02-129.


	�  Other available cases relevant to electricity/gas also only apply the concept of the Doctrine of Regulated Monopoly in the context of duplication for end users.  See, e.g., Public Service Co. of Colorado v. Public Utils. Comm’n, 765 P.2d 1015 (Colo. 1988) (holding that two electric utilities could not serve in the same area/territory under the doctrine of regulated monopoly); Union Rural Elec. Ass’n v. Town of Frederick, 670 P.2d 4 (Colo. 1983) (“…once an area has been certified by the PUC to one public utility, the commission may not certificate another public utility to service that same area.”).


� Also, we should note that like the situation in Town of Fountain, Public Service’s contract with Atmos allows the parties to terminate the agreement similar to the situation in Town of Fountain where Fountain expressly authorized Mountain View to provide services in the area.  See Town of Fountain, 447 P.2d at 530-31.  In Town of Fountain, the Court looked at this to determine that Fountain was “unwilling or unable” to serve, which is a factor for issuing a CPCN in an area occupied by another utility.  Id. at 531.


� Similarly, Contact-Colorado Springs, Inc. v. Mobile Radio Telephone Service, Inc., 551 P.2d 203 (Colo.1976), provides some guidance to our situation.  In this judicial review action, Mobile Radio Telephone Service, Inc. applied for a CPCN to provide mobile telephone and radio paging service in the Colorado Springs/Front Range area.  Id. at 203-204.  Contact-Colorado Springs, Inc., also a CPCN-holder to provide one-way paging and two-way mobile radio telephone service within the Colorado Springs area, opposed the application and the Commission’s decision to grant a CPCN.  Id. at 204.  The Court articulated that if an applicant seeks approval to render a service in an area served by another utility, the applicant “must demonstrate that the proposed system is within the interest of public convenience and necessity.  This burden embraces a showing not only that the proposed services will not duplicate existing services, but also that existing service is substantially inadequate to meet the public need.”  Id. at 205 (quoting Ephraim Freightways, Inc. v. Public Utils. Comm’n, 380 P.2d 228 (1963)).  


� It should be noted that Public Service also describes that case law allows a utility to attain these same legally-protected property rights granted to a utility by being the first in the field to serve a territory.  Again, the case law supporting this assertion only involves situations where new service is proposed in territories which electric utilities currently occupy with a territory CPCN.  See Public Utils. Comm’n v. Home Light & Power Co. 428 P.2d 928 (Colo. 1967); Public Service Co. v. Public Utils. Comm’n, 350 P.2d 543 (Colo. 1960).


� To the extent that, even after considering the Commission’s analysis, this Decision appears to be in conflict with our Whitewater decision, we decline to follow the Whitewater decision given the record evidence and unique facts presented in this case.
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