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I. BY THE COMMISSION

A. Statement


1.
This matter comes before the Commission for consideration of exceptions filed on February 18, 2009 by Public Service Company of Colorado (Public Service) to Decision No. R09-0091 (Recommended Decision).  Mr. Martin J. Flannery did not file exceptions or respond to Public Service’s exceptions.  Now, being fully advised in the matter and consistent with the discussion below, we grant Public Service’s exceptions.


B.
Procedural History

2.
This docket is a formal complaint filed by Mr. Flannery against Public Service on June 11, 2008. The hearing was held on October 3, 2008 before Administrative Law Judge G. Harris Adams (ALJ).  The ALJ issued the Recommended Decision on January 29, 2009.    


3.
The ALJ ruled that Public Service wrongly removed Mr. Flannery as the customer of record in April 2005.  The ALJ stated that the facts and circumstances of this case indicated that “Brenda” from “England Investment, Inc.” was not acting on behalf of, or in, Mr. Flannery’s interests and that Public Service could not have reasonably believed otherwise.  In addition, the ALJ found several discrepancies in Public Service’s bill dated January 3, 2007.  Therefore, the ALJ concluded that Public Service breached the November 2006 payment agreement by billing and demanding a higher amount than what was agreed upon.  On the other hand, the ALJ found that Mr. Flannery was responsible for the utility services provided by Public Service to his home and that he reconnected service without authorization multiple times.  To balance the equities, the ALJ found that Mr. Flannery should be credited $99.00 for duplicative turn-on charges and approximately 10 percent of the remaining outstanding balance (or $355.00).
   

4.
In its exceptions, Public Service argues that the ALJ made several erroneous findings of fact in the Recommended Decision.  Public Service also argues that the ALJ erred when he found that Public Service wrongfully removed Mr. Flannery as the customer of record in April 2005, and that Public Service erroneously billed and demanded a higher amount than what was agreed to in the November 2006 payment arrangement.  Public Service also states that the meter turn on charges were correct or, in the alternative, that Mr. Flannery should be credited $67.00, not $99.00.  We will address each of these arguments in turn and will address disputed findings of fact that apply to each particular argument.  We will not reiterate all of the findings of fact and the history of this case here.  

C.
Analysis

1.
Meter Turn on Charges 


5.
In its exceptions, Public Service states that the meter turn on charges of $142.00 are accurate and that the reason why it billed multiple charges is because its employees went to the Flannery home multiple times and it had to send a separate crew for each service trip.  Public Service also states that, at a minimum, it is appropriate to bill $33.00 for one electric turn on and $42.00 for one expedited gas turn on and that the credit to Mr. Flannery, if any, should be $67.00 rather than $99.00 ($142- ($42 +$33)=$67).  We agree with Public Service’s alternative proposal and therefore grant the exceptions on this ground.

2.
Other Alleged Discrepancies in the January 3, 2007 Bill


6.
In its exceptions, Public Service states that the total amount of $527.54 is correct and explains the charges on the bill.  Public Service states that the confusion is attributable to the complex history in this case and the cancelling and re-billing of various charges at various times, part of which occurred at the same time as the implementation of the November 2006 payment arrangement.  


7.
We were able to reconcile the bill dated January 3, 2007 and find that the $527.54 total amount is correct, although the various subcategories on the bill are not.  We therefore find that Public Service did not breach the November 2006 payment arrangement.  However, we also note that this bill was extremely confusing, even when the complex history of this case is taken into account.  We encourage Public Service to consider ways in which its bills can be made more understandable to customers, especially in disputed situations such as this.  

3.
Removal of Mr. Flannery as the Customer of Record in April 2005

8.
In its exceptions, Public Service argues that it routinely accepts calls from third parties to remove the name of a customer of record.  Public Services also states that it sent three written notices to Mr. Flannery promptly after removing him as the customer of record from the subject utility account.  Public Service argues that its acceptance of a third-party phone call to remove Mr. Flannery as the customer of record is not a violation of any rule, statute, tariff, or law.  

9.
We find that the Commission’s rules and Public Service’s tariffs do not address removal of service in the name of a customer of record (as opposed to an actual discontinuance).  We find that Public Service did not violate any rules or tariffs in this case and that removal of service in the name of a customer of record is separate and distinct from an actual discontinuance of service.  Further, Mr. Flannery did not suffer harm as a result of Public Service’s actions because the utility services to his home were not discontinued when his name was removed as the customer of record.
  

10.
We reverse the finding made by the ALJ that Public Service comes to this point with unclean hands.  We therefore find that a balancing of equities is not necessary in this case, beyond a credit of $67.00 to Mr. Flannery for duplicative meter turn on charges. We reverse the ALJ’s ruling that Public Service should credit $355.00 to Mr. Flannery.

II. ORDER

A. The Commission Orders That: 


1.
The exceptions filed by Public Service Company of Colorado (Public Service) on February 18, 2009 are granted.  


2.
Public Service shall credit $67.00 to Mr. Martin J. Flannery, as discussed above.

3.
The 20-day time period provided by § 40-6-114, C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Order.


4.
This Order is effective on its Mailed Date. 

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
March 11, 2009.
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� This amount represents approximately 10 percent of Mr. Flannery’s total outstanding bill.


� In this Decision, we express no opinion on whether Public Service’s practice of accepting calls from third parties to remove the name of a customer of record is desirable.
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