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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of an application (Application) filed by the Adams County Department of Public Works (Adams County) on January 9, 2009, requesting authority to construct a new grade separation of Osage Street over the BNSF Railway Company (BNSF) Front Range Subdivision and the proposed new Regional Transportation District (RTD) FasTracks Gold Line and Northwest Rail commuter rail lines in unincorporated Adams County, Colorado.  A National Inventory Number has not yet been assigned to this structure.  Adams County also requests that BNSF provide a contribution to the estimated cost of $7.2 million project cost; however, Adams County does not specifically state how much of a contribution it seeks.  Adams County states that it reserves the right to continue to pursue additional non-federal funding streams, such as RTD or State SB-1 funds, for this project. 

2. The Commission gave notice of this Application to all interested parties, including adjacent property owners pursuant to § 40-6-108(2), C.R.S.  The notice was mailed January 14, 2009.

3. A deficiency letter regarding the Application was sent to Adams County on January 14, 2009 outlining information missing from the Application as required by Rules 7204(c) and 7205(b) of the Rules Regulating Railroads, Rail Fixed Guideways, Transportation by Rail, and Rail Crossings, 4 Code of Colorado Regulations (CCR) 723-7-7204.

4. On January 27, 2009, Adams County provided additional information for the Application.  The response was late and unsigned by Adams County.  The response did not cure all of the deficiencies identified.  However, new information was provided in the response that should have been provided in the original application.  This information changed the Application content requirements.  In reviewing the Application with the new information and the information provided in the response to the deficiency letter, the deficiencies are cured.

5. On February 13, 2009, BNSF filed an Entry of Appearance and Notice of Intervention.  BNSF opposes the Application.  BNSF points out issues with the requested cost allocation, states that it has not entered into a Construction and Maintenance agreement with Adams County for the bridge structure, and states that it has issues with the design of the MSE (mechanically stabilized earth) wall on this project.

6. On February 13, 2009, RTD filed an Entry of Appearance and Notice of Intervention by Right.  Although RTD states that it does not oppose or contest the application at this time and that it reserves the right to oppose or contest the application in the future should protection of its rights or interests so require.  While the proposed crossing structure appears to be compatible with RTD’s planned improvements, RTD states that depending on the final designs of the crossing structure, and the planned RTD improvements, the proposed crossing structure could affect the exercise of RTD’s statutory right to develop and operate the Gold Line, the Northwest Rail Corridor, and the station.

7. The Commission reviewed the record in this matter and deems that the Application is complete pursuant to § 40-6-109.5, C.R.S.

8. The Commission has jurisdiction in this matter under §§ 40-4-106(2)(a) and (3)(a), C.R.S.

9. Now being fully advised in the matter, we refer the Application to an Administrative Law Judge for determination of its merits.

II. ORDER

A. The Commission Orders That:

1. The application filed by the Adams County Department of Public Works on January 9, 2009, requesting authority to construct a new grade separation of Osage Street over the BNSF Railway Company (BNSF) Front Range Subdivision and the proposed new Regional Transportation District FasTracks Gold Line and Northwest Rail commuter rail lines in unincorporated Adams County, Colorado, and requesting specific cost allocation from BNSF is deemed complete pursuant to § 40-6-109.5, C.R.S. 

2. Docket No. 09A-011R is set for hearing before an Administrative Law Judge of the Colorado Public Utilities Commission for a determination of the merits and disposition of the interventions in this matter.

3. This Order is effective on its Mailed Date

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
February 25, 2009.
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